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"The Pattee Series." 
Illustrative Cases for Law School Use. 

"The method of giving instruction in law by the use 
of cases, to the exclusion of text-books or formal lectures, 
need not be specially referred to, as a consideration of the 
merits of that method is not germane to the present pur- 
pose; but it is believed that by proper use of eases, in 
connection with instruction by text-book or lecture, the 
advantages of the 'case system' may be realized without 
forfeiting those of the other system. 

"Teachers, by whatever method, constantly refer to 
cases, and urge the student to examine them. It is in the 
method of using them and in the relative importance to be 
given to such study that they greatly differ, and the object 
is not'to advocate any particular method of teaching law, 
but rather to urge a more effective and satisfactory use of 
cases, whatever may be the particular plan of instruction. 
The usual form of citing cases in a lecture or text-book 
leads the student to look upon the case merely as a corrob- 
oration of what the lecturer or writer has already said. 
In this way the entire inductive value of the case, and its 
disciplinary value as well, is lost. The case becomes not 
a source of information, but a mere illustration. 

" When resort is had to case study, some general state- 
ment of the question to be considered and the difficulties 
surrounding it should first be made to. the student ; that 
then, without any statement of the law on the question, he 
should read one or more very carefully selected cases, de- 
ciding the question in the light of legal reasoning, the 
cases being such as either adjudicate the question directly 
or furnish a general rule which may be applied to it. 

" The serious difficulty in the use of cases in connection 
with lecture or text-book instruction has been that even 



where the students have had access to law libraries they 
have not all been able to read the same cases, and class 
exercises could not be based on the assumption that they 
were all familiar with the cases cited. There seems to be 
no solution for this difficulty except to reprint selections 
of cases on particular branches of the law, which may thus 
be in the hands of each student." 

From the Proceedings of the Ameriaan Bar Asso- 
ciation, Section of Legal Education, 1893. 

The need of a series of " Illustrative Cases " upon the 
various branches of the law has been almost universally felt 
by the professors and instructors in all the law schools in 
the United States, and this has caused us to publish " The 
Pattee Series." 

The author is W. S. Pattee, LL. D., Dean of the Col- 
lege of Law, University of Minnesota, assisted by Prof. 
James Paige, LL. M., of the same College. 

From the Prefaces : 

" It is the object of this entire series to make a clear and 
accurate statement of that part of jurisprudence with 
which the several volumes respectively deal, and to accom- 
pany each statement with a case illustrating its applica- 
tion. Such a combination of principle and 'Illustrative 
Case ' aids both the understanding and the memory. In 
addition to this advantage, the numerous cases and author- 
ities cited, which the student is expected to read, furnishes 
an opportunity for him to examine the principle in its ap- 
plications to facts and circumstances greatly varying in 
their nature, interest, and importance. 

"Being 'Illustrative' of the principles considered, I 
have deemed it desirable to select American cases ratlier 
than English, as the student will find an advantage in 
being familiar with the repoi'ts of his own country in the 
early days of his practice. English authorities, however, 
are not ignored. They are frequently cited in the notes, 
it being our object to familiarize the pupil with the his- 
tory and growth of each principle to which we direct his 
attention." 
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PREFACE. 



With this collection of " Illustrative Cases " on Partner- 
ship, another of the " Series " prepared for the use of law 
students is given to the public. 

One of the objects of the "Series" is to associate in the 
student's mind the primary principles of law together with a 
set of facts to which the principle has been applied. Thus 
associated, the principle is more tenaciously retained and more 
readily recalled. Experience has demonstrated the value of 
the method. It insures definiteness at the same time it aids 
memory. 

Supplementing the " Illustrative Cases " with others — 
English and American — where the same principle has found 
application, supplies the student with a great diversity of 
facts, thus enabling him, when a new problem is presented for 
his solution, to reason from analogy, having in mind at the 
same time the limitations of the principle itself. 

Mr. Paige, Lecturer upon the subject of Partnership in the 
College of Law of the Universitj'-of Minnesota, has selected 
and arranged these cases, the work coming under my direct 
consideration only so far as was necessary that I might ob- 
serve its harmony with the plan and object of the " Series." 

W. S. PATTEE, LL. D., 

Dean of the College of Law. 

Univeksity of Minnesota, 

March 7, 1894. 
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ILLUSTRATIVE CASES 



IN THE 



LAW OF PARTNERSHIP. 



A. HOW FORMED. 

1. BY CONTRACT. 

Atkins v. Hunt. 

Supreme Court of New Hampshire, 1843. 

14 N. H. 205. 

Assumpsit on three promissory notes, all dated in the year 
1840, and payable to the plaintiffs, or order, and signed 
"Farmers' and Mechanics' Company, by Greenleaf Cum- 
mings, Agent." 

There were numerous defendants, all of whom were de- 
faulted except two, who severally pleaded the general issue. 
It was proved that in the month of August, 1839, t"he de- 
fendants signed written articles of association in trade, under 
the name and style of " The Farmers' and Mechanics' Store." 
One of the articles provided as follows : " If any stockholder 
wishes to withdraw from the concern, he may do so, taking 
the amount by him paid in, by giving six months' notice of 
his intent, to the executive committee in writing." It was 
also provided by the second by-law that each subscriber 
should become a partner, and the defendant was a subscriber 

1 



2 ILLUSTRATIVE CASES 

of a certain sum ; and article 12 provided that all matters 
relating to the business of the company should be decided by 
a major vote of those present at any meeting duly notified, 
except in relation to certain specified acts. 

It was proved that Greenleaf Cummings, who signed the 
notes, was duly employed from the first of February, 1840, 
to the first of July, 1841, and acted as agent of the company, 
provided it shall appear from this case that the company 
continued its legal existence, and that the notes in suit were 
given in pursuance of his agency, for goods purchased to be 
used in the business of the company. 

A verdict was taken for the plaintiffs, upon which judgment 
is to be rendered, or it is to be set aside and judgment ren- 
dered for the defendants, according to the opinion of the Court 
upon this case. 

Livermore, for the defendants. The signature of the paper 
did not make the signers copartners. There Was only a pro- 
posal to make a partnership. The thing was only inchoate, 
and they might have withdrawn at any time. They must 
have paid in a sum of money, in order to be affected by the 
profit and loss, and until this should be done they could not 
vote. The mere signature of a proposal to constitute a part- 
nership would not compel the signers to become partners. 
They did not hold themselves out so as to be treated by the 
world as partners. Their names were not published as mem- 
bers, nor did they do anything of the character necessary to 
charge them before the world. A retiring partner is not liable 
for future debts to those who had no dealings with the firm 
before he retired : Story on Part. 246. 

Morrison, for the plaintiffs. By the first article the parties 
agreed to become partners, and by the second article they 
agreed to pay the sums affixed to their names. The first 
article makes them partners, and the second is only a regula- 
tion among themselves. The second by-law provides that 
each subscriber shall become a partner. A subsequent refusal 
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to pay what they have subscribed, surely cannot exonerate 
them from their liability. 

Gilchrist, J. The question before the Court is, whether the 
defendants are liable as partners of the Farmers' and Me- 
chanics' Company. The plaintiffs allege that they are thus 
liable, because it appears that they subscribed certain articles 
constituting that company ; that provision was made for the 
withdrawal of persons from it ; that the business of the com- 
pany was to be managed according to the vote of those 
present, and that the second by-law provides that each sub- 
scriber shall become a partner. These facts it is said render 
them liable to the world as partners for the performance of the 
contracts made by their agent, and constitute them actually 
partners among themselves. 

It is said, on the other hand, that what was done amounted 
merely to a proposition to form a partnership ; that no money 
was paid in, so as to cause them to be affected by any eventual 
profit and loss ; that no names were published to the world, as 
those of the partners ; that the defendants might have with- 
drawn at any time, and that consequently they could not be 
bound by the acts of the agent of the company. The question 
raised by the case is, whether the defendants were actually 
members of a partnership. 

There is of course an essential difference between a mere 
proposition to form a partnership, and its actual constitution. 
Persons may take a deep interest in the objects to be accom- 
plished by the company ; may make donations to aid its prog- 
ress; or may sign their names to subscription papers for the. 
same end, without being liable for debts which other persons 
may contract in the prosecution of the same purpose. But a 
difficult question often arises, as to where the proposition to 
make the contract ends, and the contract itself begins. In 
Bourne v. Freeth, 9 B. & C. 632, 17 Eng. Com. Law, a prospec- 
tus was issued, stating the conditions upon which the company 
was formed ; that the concern was to be divided into twenty 
shares, to be under the management of a committee, and ten 
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per cent, of the subscriptions to be paid in by a certain date. It 
was held that this prospectus imported only that a company 
was to be formed, and not that it was actually formed, and that 
the signature to the prospectus did not indicate to any person 
who should read it that the signer had become a member of a 
company already formed. So in a case where all the acts proved 
and relied on were equally consistent with the supposition of 
an intention on the part of the defendant to become a partner 
in a trade or business to be afterward carried on, provided 
certain things were done, as with that of an existing partner- 
ship, it was held that he was not a partner: Dickinson v. 
Valpy, 10 B. & C. 128, 21 Eng. Com. Law, per Pakke, J. And 
where a prospectus for a company was issued, to be conducted 
pursuant to the terms of a deed to be drawn up, it was held 
that an application for shares, and payment of the first deposit, 
did not constitute one a partner who had not otherwise inter- 
fered in the concern : Fox v. Clifton, 6 Bing. 776, 19 Eng. 
Com. Law. It was an important element in that decision, 
that the deed was not executed by the defendant who was 
sought to be charged as a partner. In Howell v. Brodie, 6 
Bing. N. C. 44, 37 Eng. Com. Law, the defendant, from 
1829 until 1833 advanced various sums, with a view to a 
partnership in a market about to be erected ; knew that the 
money was applied toward the erection, and was consulted 
in every stage. In October, 1833, it was settled by a written 
agreement that he should have a seventh share of it; 
but it was held that he was not liable as a partner until 
October, 1833, although profits had been made but not 
accounted for to him before that time. Lord C. J. Tindal 
mentions the fact that no account of profits was rendered 
previous to October, 1833, as being in favor of the de- 
fendant. 

These cases sufiiciently illustrate and authorize the general 
position taken by the defendants, that a mere agreement to 
constitute a partnership in futuro does not make the con- 
tracting parties liable as partners. A partnership is a con- 
tract, imposing certain liabilities upon its members. Whether 
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parties have agreed that they will at some future time enter 
into such a contract, is a very different question from the one 
whether they have actually entered into the contract. But we 
are not called upon to make a critical examination of the 
numerous cases on the subject of partnership which fall 
within one or the other of these categories, further thau to 
recognize their division into the two classes referred to. Our 
opinion is that the defendants are clearly liable as partners, 
for the acts of Cummings. There was an association doing 
business under a certain name. The defendants signed the 
articles which constituted this association, the defendants 
were subscribers, and a by-law provided that each subscriber 
should become a partner. The business of the company 
was to be done in pursuance of a major vote of those present, 
and an agent was appointed, who purchased goods for the use 
of the company. Here, then, there was not simply an agree- 
ment that a partnership should be formed at some futuire day, 
but an actual existing reality, a subscription to articles, mak- 
ing a present association, and a by-law designating the sub- 
scribers as partners. A right to participate in the profits of a 
joint concern is one of the tests of a partnership, where a party 
has fulfilled all the conditions incumbent on him to perform : 
Fox V. Clifton, 6 Bing. 776, 19 Eng. Com. Law; s. c, 9 Bing. 
115, 23 Eng. Com. Law, per Tindal, C. J. The defendants do 
not appear to have failed in this regard, and upon this case 
they would certainly be entitled to a share in the profits of 
the business. It is not necessary that persons should hold 
themselves out to the world as partners, in order to become 
liable in that capacity. That is only one mode of charging 
them, and when that is done it dispenses with the necessity of 
proving that they actually signed the articles of partnership. 
In this case, as the defendants were partners in fact, the opin- 
ion of the Court is that there should be judgment on the ver- 
dict. 
Parsons, 4th ed., 2 6; Goddard v. Pratt, 16 Pick. 412. 
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CONSIDERATION. 

Mitchell ,v. O'Neale. 

Supreme Court of Nevada, 1869. 

4 Nev. 504. 

Lewis, C. J. The examination of this case has conducted 
us to these conclusions : First. That the evidence is not suffi- 
cient to establish a copartnership between the plaintiff and 
defendant of the general character alleged in the bill. Second. 
Whether a partnership of any kind were proven or not, the 
plaintiff made out a case entitling him to an accounting with 
respect to the operations of the Marysville mill, and therefore 
that his bill should not have been dismissed. 

As it is desirable to dispose of this case upon its merits, we 
will proceed to give the reasons which have conducted us to 
these conclusions. Whether a general partnership between 
the parties existed or not is a proposition not by any means 
relieved from doubt, for the plaintiff testifies positively, as 
alleged in the bill, that a partnership was entered into which 
was to extend to the business of milling and crushing metallif- 
erous rock, and generally to all matters and things which the 
said defendant might see proper to engage in ; but the testi- 
mony of the defendant is direct, positive, and unqualified that 
no partnership agreement of any kind was ever entered into 
between himself and the plaintiff. Such conflict in the testi- 
mony of two persons of unquestioned veracity must necessarily 
involve the first conclusion arrived at in considerable doubt. 
The burden of proof, however, is on the plaintiff, and in a case 
of this kind where it is sought to obtain the legal title to, and 
possession of, a large amount of property, both real and per- 
sonal, all the outward evidence of right and title to which is 
in the defendant, the proof should be very satisfactory indeed 
to justify a decree such as that sought by this bill. He who 
claiming an interest in property, yet allows another to take 
the title in his own name and to treat it as his own for years 
cannot complain if when he seeks to establish his right to 
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such property he is required to make out a strong and satis- 
factory case. The Courts have ever been averse to disturbing 
the title of the ostensible owner of real property, except upon 
clear and weighty proof. The inclination is always to favor 
the legal title and maintain it in him who holds it. But the 
testimony on behalf of the plaintiff in support of the partner- 
ship falls far short of being satisfactory or convincing. In- 
deed upon a candid weighing of all the testimony, and placing 
upon it the most favorable construction possible for the plain- 
tiff, still, whether such general partnership as that attempted 
to be proven was in fact entered into remains exceedingly 
doubtful. The very inequality of the original agreement of 
partnership, accepting it as explained by Mitchell, at once 
creates the impression that he must have been mistaken as to 
its character. It appears that all the work and labor were to 
be performed by O'Neale, whilst the only obligation which the 
agreement seems to have imposed upon the plaintiff was that 
of sharing the profits and accepting an equal interest in the 
property acquired by the efforts of the defendant. The latter 
was to emigrate to Nevada where he was to enter into any and 
all kinds of speculations and business which he might deem 
proper, and without being obliged to furnish any means or 
doing anything to further the common enterprise, the plain- 
tiff was to have an interest in every transaction entered into, 
and all property obtained by the defendant. This copartner- 
ship agreement, in short, appears to have been nothing more 
than a promise on the part of O'Neale to give to the plaintiff 
an equal interest in all the property which he might secure in 
the State of Nevada. Upon the showing thus made by the 
plaintiff himself, the contract or agreement was entirely with- 
out mutuality, founded upon no consideration, and hence en- 
tirely void. Let it be supposed that such a promise was made, 
and the defendant with the intention of fulfilling it came to 
Nevada and acquired property, taking the title in his own 
name, can it be said that upon such a promise the plaintiff 
could secure a half interest in all such property ? We think 
not; and yet there is little, if anything, else than such a 
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promise upon which the plaintiff can claim an interest in the 
property held by the defendant, except the Marysville mill 
and the Crown Point stock. He advanced money for the pur- 
chase of the mill, and it is acknowledged that he was admit- 
ted to, or interested in, the stock. But it is not claimed that 
he furnished any money whatever for the purchase or acquisi- 
tion of the balance of the property in which he claims to be 
interested, and hence his interest in it must rest solely upon 
the agreement testified to as having been entered into in the 
State of California. 

It seems to us the plaintiff's own testimony fails to make 
out his case, establishing as it does only a naked promise by 
O'Neale founded upon no consideration. As, however, this 
point is not made by counsel, we will not rest our decision 
upon it, but proceed with the consideration of the question as 
to whether any contract or agreement of copartnership what- 
ever is established by evidence sufficient to justify a recovery 
by the plaintiff. 

Mitchell's testimony, as has already been stated, is positive 
and explicit that a contract of partnership, as above described, 
was entered into, and the defendant as positively denies it — - 
and so there is a direct conilict between the parties as to the 
existence of any contract of partnership whatever. So far as 
the plaintiff's interest in the Marysville mill is concerned, 
there is no conflict in the evidence — O'Neale himself testifying 
that he purchased a quarter interest in the mill, and after- 
ward sold one-half of such interest to Mitchell for a considera- 
tion, a part of which was paid before the mill was completed. 
And this acknowledged interest in the mill will serve to ex- 
plain many of the expressions employed by the defendant in 
the letters to which reference will hereafter be made. The 
very nature of the contract, as stated by Mitchell himself, would 
doubtless make the evidence thus far preponderate in favor 
of the defendant ; for it is very improbable that any person 
would enter into a contract so burdensome to himself, and 
yet yielding him no advantage. There is, however, some 
other evidence, which it is claimed tends to establish the co- 
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partnership, and thus to corroborate the plaintiff's testimony. 
But in our opinion counsel attach more weight to that evi- 
dence than it is entitled to. McGowan's testimony does not 
go beyond showing a joint interest or partnership in the 
Marysville mill. So, too, with Barbour's. He states explicitly 
that in the conversation between himself and O'Neale the ad- 
mission of partnership was confined to the mill. And in the 
papers and pleadings in the case of Reilly v. O'Neale and 
others, not a syllable appears indicating any community of 
interest beyond that. Hall's testimony is confined exclusively 
to 'the transaction of the purchase of the Crown Point stock, 
and there is nothing tending to show any partnership connec- 
tion between the parties in any matter beyond that particular 
transaction. . . . 

And this is substantially all of the plaintiff 's testimony to 
establish the contract of copartnership claimed to have been 
entered into between himself and the defendant. The plain- 
tiff, it must be admitted, testifies with certainty and clearness, 
but is corroborated only by the expressions used in the letters, 
and the exhibit above referred to. On the other hand the 
defendant as distinctly and positively denies that any contract 
of partnership was ever entered into between himself and the 
plaintiff, and his testimony is corroborated by circumstances, 
not perhaps of any great weight, yet not entirely unworthy of 
consideration. Although the defendant was constantly en- 
gaged in speculations and business transactions of various 
kinds, and this too with the knowledge of Mitchell, yet no 
inquiry seems to have been made as to the condition of mat- 
ters during all that time. So, too, when the plaintiff desired 
to obtain money from the defendant, without any mention of 
other property, or inquiry as to the condition of affairs, he 
mortgaged his interest in the Marysville mill to obtain it of 
him. Although it is conceded there was no motive for con- 
cealing the partnership, yet during the entire period of about 
six years the plaintiff has failed to show that the defendant 
either directly admitted, or did any act beyond what we re- 
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ferred to, recognizing any such partnership. And while 
Mitchell made frequent inquiries with respect to the Marys- 
ville mill, he seems never to have given the other business or 
transactions in which he now claims to have been interested 
a single thought. Such circumstances, although not leading 
directly to the door of truth, are inconsistent with the exist- 
ence of the general partnership claimed to be existing between 
these parties. It is not natural that man should be so utterly 
indifferent about matters of this kind, and by his frequent in- 
quiries about the Marysville mill property, it is at least rather 
evident that such indifference is not a characteristic of the 
plaintiff. The direct testimony of the defendant, corroborated 
in some degree by these and many other circumstances of like 
character, which are found in the record, to say the least, 
renders the existence of the general partnership, testified to by 
the plaintiff, a matter of doubt. So much so certainly that it can- 
not be held that the plaintiff, upon whom the burden of proof 
rests, has established it by such a preponderance of evidence 
as to authorize the reversal of the judgment and finding which 
were against him in the lower Court. 

But notwithstanding the testimony does not establish the 
contract of partnership which forms the foundation of the 
plaintiff's cause of action, yet the evidence, very satisfactorily, 
to our mind, makes out a case entitling him to an accounting, 
not by reason of any partnership, for that could only be created 
as between the parties themselves by an agreement or under- 
standing to that effect (and that we conclude is not sufficiently 
shown here), but by reason of their relations as tenants in com- 
mon, and the necessity of an accounting before relief can be 
granted. . . . 

The judgment dismissing the bill is reversed, with leave 
granted to plaintiff to amend, should he choose to do so ; and 
the Court below will decree an accounting of all matters touch- 
ing the Marysville mill ; and should the bill be amended, also 
of the second Crown Point stock transaction. 

It is so ordered. 
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Whitman, J,, did noi participate in the foregoing decision. 

Wentworth's Lindley, Book I, chap. II ; Dale v. Hamilton, 5 Hare, 393 ; 
Alabama Fertilizing Co. v. Reynolds, 79 Ala. 497 ; Frothingham v. Seymour, 
118 Mass. 489. 



OBJECT. 

The Queen v. Robson. 

Crown Case reserved, 1885. 

16 Q. B. D. 137. 

Case reserved by Hawkins, J., of which the facts were as 
follows : 

The prisoner was tried and convicted at the autumn assizes 
for the County of Northumberland on the 31st of October, 
1885, on an indictment framed under 31 & 32 Vict. c. 116, s. 
1, charging that he, being a member of a copartnership called 
the Bedlington Colliery Young Men's Christian Association 
(hereafter called the association), feloniously did in January, 
March, and May, 1885, embezzle three several sums of money 
of and belonging to the said copartnership. 

The only question reserved for the consideration of the 
Court was whether the association was a copartnership within 
the meaning of the section above referred to. If it were, 
every other matter necessary to warrant the conviction was to 
be taken to be established by the verdict of the jury. 

The object of the association was, to use the language of 
one of its printed rules, " the extension of the Kingdom of the 
Lord Jesus Christ among young men and the development of 
their spiritual life and mental powers." It was composed of 
members and associates. The number of members did not 
exceed twenty. Any person was eligible for membership 
" who gave decided evidence of his conversion to God," but, 
before he could become a member, he must be proposed and 
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seconded by two members of the association and elected by 
the committee on their being satisfied as to his suitabihty. 
Trustees for the time being in whom the real property belong- 
ing to the association was vested became members by virtue 
of their appointment as trustees. Members were required to 
subscribe three shillings per annum. It was not material to 
consider the qualification or status of associates. The affairs 
of the association were in the hands of a general committee 
of management, consisting of a president, two vice-presidents, 
a treasurer, two secretaries, and at least nine members. The 
committee had power to suspend or expel any member whose 
conduct was found inconsistent in their judgment with the 
Christian character. The agencies for the attainment of the 
objects of the association were, 1st, the personal efforts of the 
members ; 2d, devotional meetings ; 3d, social meetings ; 4th, 
classes for Biblical instruction ; 6th, the delivering of addresses 
and lectures ; and, 6th, the diffusion of Christian and other 
suitable literature. 

Before the first of the offenses charged against the prisoner 
was committed the members of the association proposed to 
build and afterward built a hall or place of meeting for the 
purposes of the association at a cost of nearly £200, of which 
about £40 was still owing. To this building every member 
had the right of entry and was entitled to a latch-key. 

The prisoner became a member of the association in 1878, 
and had continued to be a member up to the time of the trial. 
As and being such member he solicited and obtained for the 
association from divers persons many sums of money as do- 
nations or subscriptions on account of and for the general 
purposes of the association, toward the building fund, and 
toward the liquidation of the aforesaid debt of £40. Three 
of these sums it was that the prisoner was charged with and 
found guilty of embezzling. 

If the association was a copartnership within the meaning 
of 31 & 32 Vict. c. 116, s. 1, the conviction was to stand 
afiirmed. . If on the contrary it was not the conviction was to 
be reversed. 
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Walton, for the prisoner. The only question is whether this 
association is a copartnership. The terms of the statute clearly 
show that the copartnerships contemplated thereby are co- 
partnerships in the ordinary sense of the term, viz., for the 
purposes of gain or profit. Lindley, L. J., in his work on 
Partnership, p. 1, gives an explanation of the term " partner- 
ship," which shows that the necessary idea of a partnership is 
that it should have for its object the acquisition and division 
of gain. He says : " Without attempting to define the terms 
' partners ' and ' partnership,' it will sufiice to point out as ac- 
curately as possible the leading ideas involved in these words. 
The terms in question are evidently derived from to part in 
the sense of to divide amongst or share ; and this at once 
limits their application, although not very precisely : for per- 
sons may share almost anything imaginable, and may do so 
either by agreement or otherwise. But, in order that persons 
may be partners in the legal acceptation of the word, it is 
requisite that they shall share something by virtue of an 
agreement to that effect, and that that which they have agreed 
to share shall be the profit arising from some predetermined 
business engaged in for their common benefit ; .... to use 
the word ' partnership ' to denote a society not formed for gain 
is to destroy the value of the word, and can only lead to con- 
fusion. Nor is it consistent with modern usage. Lord Hale 
and older writers use copartnership in the sense of co-owner- 
ship, but this is no longer customary, and, as will be shown 
hereafter, there are many important differences between the 
two." 

This is not an association for the purposes of profit or gain. 

[Lord Coleridge, C. J. The only point reserved is whether 
this is a copartnership. The prisoner was not indicted as one 
of several joint beneficial owners.] 

No counsel appeared for the prosecution. 

Lord Coleridge, C. J. It seems to me that this conviction 
cannot be supported. I cannot find any authority throwing 
any doubt on the accuracy of the passage in Lindley on Part- 
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nership, which makes the participation in profits essential to 
the English idea of partnership, and states that, although in 
former times the word " copartnership " was used in the sense 
of " co-ownership," the modern usage has been to confine the 
meaning of the term to societies formed for gain. A number 
of definitions given by writers from all parts of the world are 
appended to the passage, and in all of them the idea involved 
appears to be that of joint operation for the sake of gain. The 
association in the present case is not a copartnership in any 
sense of the word into which the notion of co-operation for the 
purpose of gain enters. We must construe the word " copart- 
nership " as used in the Act according to the meaning ordina- 
rily attached to it by the decisions and text-books on the sub- 
ject. This association does not come within that meaning. 
The only point reserved for us is whether this association is a 
copartnership within the Act. Inasmuch as we are of opinion 
that it is not, the conviction must be reversed. ' 

Denman, J. I am of the same opinion. The word " co- 
partnership " in the Act must be -construed according to the 
well-known legal meaning of the term. If the section had 
only mentioned the case of a copartnership I should have 
thought it impossible to say that this case was within the 
statute. The conclusion to which we come is, in my opinion, 
much strengthened by the fact that the section contains another 
expression which covers the case of co-ownership where there 
is no copartnership. Here we are dealing only with the 
term " copartnership," for the only question reserved is whether 
this association was a copartnership within the section. I am 
clearly of opinion that it was not. 

Field, Hawkins, and Wills, JJ., concurred. 

Conviction reversed. 
Wentworth's Lindley, 1, 2 ; Austin v. Thompson, 45 N. H. 113. 
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2. NOT CREATED BY OPERATION OF LAW. 

Phillips v. Phillips. 

Supreme Court of Illinois, 1863. 

49 111. 437. 

Mr. Chief Justice Caton delivered the opinion of the Court : 
The only question in this case is one of fact. Was there a 
copartnership between John Phillips and his four sons, or was 
he the sole proprietor of the business about which the contro- 
versy had arisen ? It must be remembered in the outset, that 
this is a controversy inter sese, and is not between third parties 
and the alleged members of the firm. Parties may so conduct 
themselves as to be liable to third persons as partners when 
in fact no partnership exists as between themselves. The 
public are authorized to judge from appearances and profes- 
sions, and are not absolutely bound to know the real facts, 
while the certain truth is positively k-nown to the alleged par- 
ties to a firm. A partnership can only exist in pursuance of 
an express or implied agreement to which the minds of the 
parties have assented. The intention or even belief of one 
party alone, cannot create a partnership without the assent of 
the others. If John S. Phillips designed and really believed 
that there was a partnership, but to which his father and 
brothers never assented, and in the existence of which they did 
not believe, then there was no partnership, unless, indeed, a 
copartnership could be formed and conducted without their 
knowledge or consent. This would be simply absurd. We 
cannot in this way surprise them into a partnership of which 
they never dreamed. 

Over twenty years ago John Phillips emigrated from Scot- 
land and settled in Chicago with his family, consisting of a 
wife and four sons and two daughters. He was then very 
poor. He was a wood-turner by trade, and commenced 
that business in a very small way with a foot-lathe. He was 
frugal, industrious, and honest, and j)rospered as but few men, 
even in this country, prosper. . He labored hard with his own 
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hands, and as his sons grew up they joined their work to his, 
all except John S., who, at a proper age, was put as an appren- 
tice to learn the chair-maker's trade, but his health proving 
delicate, his father made an arrangement with his master by 
which his time was released when he had but partially learned 
his trade, when John S. returned home and took a more or less 
active part in the business of his father. His health was, how- 
ever, for many years, very delicate, and he was enabled to do 
but little physical labor. He, however, mostly took charge of 
the oflice and books, for which the testimony shows he was very 
well qualified, and where he rendered efficient service. In 
the meantime, the business had grown from the smallest begin- 
ning, with a single foot-lathe, to a large manufactory, with 
extensive machinery propelled by steam ; and chair-making, 
which was introduced at an early day, had become the princi- 
pal or largest branch of the business. Thus this business was 
begun and continued and prospered, till 1860, when the com- 
plainant left his father and the business, and filed this bill for 
an account as among partners. 

The business had always been conducted as it was begun, 
in the name of John Phillips, the father, although in a few 
instances bills were made out to John Phillips & Sons by per- 
sons with but a superficial acquaintance with them, which were 
paid without eliciting remark or particular attention. The 
books were all kept in the name of John Phillips, with the 
exception of a few entries made by a book-keeper in the name 
of John Phillips & Sons. Indeed, there is, and can be, no 
question that if there was a copartnership embracing the 
father and sons, the firm name adopted was John Phillips. 

The complainant, to show a copartnership, proves that the 
sons all devoted their time and attention to the business after 
they attained their majority, without regular salaries as labor- 
ers or servants ; that funds which they drew from the concern 
for their support were charged to each one separately, while 
neither ever received a credit for labor or services ; that the 
father, upon one or two occasions, stated to third persons that 
his sons were interested in the business, and he also relies 
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upon the appearances to the outside public, and the interest 
which all took in the success of the business. 

For the defense, it is claimed, that, following the habits and 
customs of their forefathers in Scotland, the sons continued to 
serve the father in the same relation and with the same fidelity 
after attaining their majority as before, under the distinct and 
often < declared understanding that all should belong to the 
father during his life, and at his death the business and 
property should be left by him to his children, as he should 
think proper. 

That this patriarchal system prevails to a much greater 
extent in Scotland than is familiar to us here is shown by the 
proof. This absolute control of the father over the property 
which is the fruit of the joint labor of the whole family, tends, 
undoubtedly, to accomplish one purpose, which was a cherished 
object with the father, and we may well believe was considered 
desirable by all, and that was, to keep the family together, and 
make all submissive and obedient to the father, as the head 
and owner, to whose discretion and will each must look for 
his proportion. 

If such was the understanding and purpose of the parties, 
then there was no partnership. Originally, undoubtedly, the 
entire concern belonged to the father ; and it so continued, 
unless by the agreement of the father the sons were admitted 
into the concern as partners ; for, as before intimated, we 
know of no means by which the sons could become partners 
with the father, and thus acquire a title to his property, with- 
out his knowledge or consent. Did the father ever consent 
that his sons, or either of them, should be admitted as partners 
with him ? Did he ever agree that they should be part owners 
of this property? On repeated occasions the subject of a 
copartnership with his sons was presented to him, both in the 
presence of the complainant and his brothers, and he ever 
repudiated the suggestion in the most emphatic terms. The 
very suggestion, even, seemed to excite his indignation. Upon 
one occasion he expressed himself in this characteristic phrase : 
" Na, na ! I will ha' nae sons for partners as long as I live. 
2 
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Damn them ! they would put me out of the door." On none 
of these occasions do we find the complainant, or any of his 
brothers, claiming the existence of a copartnership, but, on 
the contrary, they silently acquiesced in the assertions of the 
father. 

But, to our minds, the controlling features of the evi- 
dence in this case consist in the testimony of the complainant 
himself, and his brothers. The testimony of Alexander A. C. 
Phillips, Kidzie and Peterson, shows that the complainant was 
repeatedly examined as a witness in cases between John Phil- 
lips and other parties, growing out of the business of the 
concern, and in all of these cases he swore that he was not a 
partner and had no interest in the concern. He then gave 
the same account of the relations between the father and sons 
which his brothers now give. Had there been a partnership 
he must have known it. If he had an interest in the business, 
he was then aware of it, and his denial of such partnership 
and interest must have, been willfully false. There is no mid- 
dle ground upon which he can stand in innocency, if there 
was a partnership. All his brothers, whom the complainant 
alleges in this bill were members of the firm, deny that there 
is, or ever has been, any copartnership in this business, but 
that the father is the sole proprietor, and that none of the sons 
have any interest in the business other than an expectancy 
upon the death of the father. This expectancy is neither a 
legal nor an equitable interest, and yet it powerfully allies the 
expectants, in feeling, sympathy, and effort, to the party or 
business from which they hope to realize their expectations. 
It often stimulates to long years of the most devoted service, 
as faithful and zealous as the most remunerative present 
reward. 

That the complainant told the truth when thus examined, is 
testified to, as before stated, by all three of his brothers, in this 
cause, when they all stated that there was no such partnership 
as is alleged in the bill ; that the entire business belonged 
solely to their father, in whose service they labored after they 
became of age the same as before, and that they had no inter- 
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est in the business except what they might expect after his 
decease, and that entirely depended on his pleasure. They 
spoke what they must certainly have known. Had there ever 
been any agreement, expressed or implied, that there should be 
a partnership, they, as parties to it, must have been aware of it. 
If not expressed in words, there must have been at least the 
mental intention and tacit understanding on the part of the 
father that they should be admitted as partners, and on their 
part to assume the benefits and liabilities of partners, and this 
could not be without their knowledge. Others might be 
deceived by appearances. Others, ignorant of the customs 
and traditions of their forefathers, which are so fondly cher- 
ished by emigrants from the old country, and particularly 
from Scotland, might draw erroneous conclusions as to the true 
relation existing between them as a family, by seeing men in 
middle life zealously bending their energies under the guidance 
of their father to the promotion of the success of the business. 
Whoever should apply customs prevalent among native Ameri- 
cans to this state of facts would unhesitatingly conclude that 
all were in partnership. And so, no doubt, many were deceived, 
nor was it deemed necessary by any of the parties, on all oc- 
casions, to undeceive them by a full explanation of this 
family arrangement. 

But the question here is, what was the actual fact, and not 
what observers supposed was the fact from appearances. It 
is the internal truth we are seeking, and these external appear- 
ances are only important as they may enable us to arrive at 
this truth ; and when we so find the truth by indubitable 
proof in a different direction than that indicated by these 
external appearances, then these must go for naught. Here 
we have the positive testimony of every living man who has 
the absolute knowledge of the facts, including the complain- 
ant himself, all testifying most unqualifiedly that there was 
no partnership. And all these witnesses stand unirapeached, 
either directly or indirectly. True, in the appellee's argument, 
they are denounced in the most unmeasured terms. We, 
hcwever, believe the witnesses, and we also believe that the 
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complainant told the truth when he swore there was no part- 
nership, and believing this, tlie case is ended. If he did tell 
the truth, if his brothers have not committed corrupt perjury 
with him, then this decree was wrong, for there was no part- 
nersliip. The law does not authorize us to discard this positive 
testimony unless we can show, from the record, sufficient 
reason for it. This we cannot do. 

In the appellee's argument, filed nunc pro tunc, great com- 
plaint is made of the insufficiency and unfairness of the 
abstract, and had the appellee filed an amended abstract under 
the rule, setting forth fully the omitted portion of the record 
deemed important, it would have relieved us of much of the 
labor of this cause. The volume of testimony in the case is 
immense, to the great mass of which we cannot even allude 
in an opinion, but must content ourselves with stating our 
conclusions, barely alluding to some of the most vital of the 
proofs. 

The decree is reversed and the bill dismissed. 

Decree reversed. 

Farr v. Wheeler, 20 N. H. 569 ; Estate of Winters, 1 Mvrick (Cal.) Pro. 
Eep. 131 ; Wilson v. Cobb, 28 N. J. Eq. 177. 



Ward v. Brigham et al. 

Supreme Court of Massachusetts, 1879. 

127 Mass. 24. 

SouLE, J. It appears from the report of the master that, in 
the year 1869, the plaintiffs and six of the fifty defendants 
took preliminary steps towards the formation of a corporation 
under the St. of 1866, c. 290. Articles of association were 
signed, the amount of the capital stock was fixed at |10,000, 
and the par value of the shares was to be $26. The name of 
the corporation was to be The Westboro Milk Producers' 
Association, and its business was to be carried on at Westboro 
and at Boston. A first meeting was duly called and held, at 
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which by-laws were adopted, and a president, board of direc- 
tors, auditing committee, and secretary and treasurer were 
chosen. The by-laws provide, among other things, that the 
directors, by vote of the stockholders, might borrow money 
and give notes and mortgages in the corporate name, and that 
the president and secretary should sign the same. The plain- 
tiff Belknap was elected president, and the plaintiff Ward was 
elected a director. Eighteen of the defendants subscribed for 
stock, and certificates were issued to them according to their 
several subscriptions, amounting in all to twenty-nine shares, 
of the par value of $725. The plaintiff Belknap agreed to 
take, and a certificate was issued to him for, ten shares. The 
plaintiff Ward took a certificate for two shares. At adjourned 
meetings votes were passed authorizing the purchase of real 
estate, and authorizing the directors to borrow |3,000, and 
mortgage the real estate as security for the same. One subse- 
quent meeting of the stockholders was held, or more, and one 
or more meetings of the directors, and divers votes were passed, 
the details of which are unimportant, in considering the ques- 
tions presented by the case. The association failed to become 
a corporation, because the requirements of the statute were not 
complied with. The plaintiffs, however, with E. D. White, Jr., 
and H. W. Weld, two of the defendants, took possession of the 
real estate, on which was a cheese factory, and carried on the 
business of buying milk from the defendants, sending it to 
Boston for sale, so far as they found a market for it there, and 
manufacturing the surplus into butter and cheese, which pro- 
ducts they sold in market. This was the business which it 
was intended that the corporation should do. After about a 
year, Weld ceased to participate in the management, but the 
plaintiffs and White continued to carry it on until May 1, 
1873. The stock of the corporation was never taken up to 
any considerable extent, and in December, 1870, it being 
known that the association was not legally organized as a cor- 
poration, an attempt was made to organize a co-operative 
association under the St. of 1870, c. 224, but the business was 
never transferred thereto. The defendants were all in the 
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habit of selling milk to the association, and received pay- 
ment therefor monthly by checks on a bank in Westboro, 
signed, " Lyman Belknap, Treasurer," and drawn on blanks 
on the margin of which the words " Westboro Milk Producers' 
Association " were printed. Money was raised by the plain- 
tiffs, and by White and Weld, defendants, in the year 1869, 
on their own notes, and by them put into the business, and 
afterward, on other of their notes, money was borrowed by 
them and put into the business. Those of the defendants who 
did not subscribe for stock in the association had no relations 
with it other than as sellers of milk. The other defendants 
were aware that the plaintiffs had advanced their own money 
for conducting the business. The plaintiffs acted in good 
faith, and regarded themselves as agents for the association, 
with the intention of turning the business over to it whenever 
it should become a legally established corporation. The 
defendants gave no authority to the plaintiffs to act as their 
agents, unless such authority is to be inferred from the forego- 
ing facts ; and never intended to become partners with the 
plaintiffs, nor to have any other relation to the business than 
as sellers of milk, except that the eighteen subscribers to the 
stock of the association expected to be holders of stock in the 
corporation when it should be legally established. The main 
purpose of establishing the proposed corporation was to pro- 
vide a constant market for the milk at remunerative prices to 
the producers ; it not being expected or intended that the cor- 
poration should make any important profits from its business. 
When the business was closed in the year 1873, and its debts 
were paid by the plaintiffs, except one month's dues to the 
defendants for milk, which were never paid, the plaintiffs had 
paid out about |11,700 more than they had received. 

There is no foundation in the facts found by the master for 
the claim that those of the defendants, who did not sign the 
articles of association, and did not subscribe for stock in the 
association, were partners of the plaintiffs. They were merely 
dealers with the plaintiffs, selling merchandise and receiving 
payment therefor, at stated times and on terms agreed upon ; 
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and, whether the plaintiffs were principals or agents in the 
matter, those defendants had no part in setting them up in 
the business, nor in creating the agency. They dealt with the 
plaintiffs as with any other purchaser, and the fact that 
the method in which the plaintiffs managed the business and 
dealt with them gave thera substantially the same advantages 
which the establishment of the proposed corporation was 
intended to give its stockholders was a mere incident which 
did not impose on them any new obligations or liabilities. 
As to those defendants, therefore, the plaintiffs have made no 
case. ^ 

As to the defendants who signed the articles of association, , 
and who subscribed for stock, no partnership with the plain- 
tiffs is established by the facts found, because no such relation 
was contemplated by any of the parties. On the contrary, it 
appears that the plaintiffs did what they did for and in behalf 
of the proposed corporation, as its agents, and with the inten- 
tion to give the business into its hands whenever it should be 
legally qualified to take it. In this state of facts, the sub- 
scribers to the stock or articles of association are not partners 
with those who assume the risk of acting for a corporation 
not yet legally established. They participated in the attempt 
to form a corporation, for the purpose of avoiding that personal 
liability for debts which attaches to membership of a copart- 
nership. Those who acted as agents for the inchoate corpora- 
tion acted without a principal behind them, because there was 
no body corporate capable of appointing agents, and so became 
principals in the transaction. Their mistake, though shared 
by the defendant subscribers to the stock, does not make 
those subscribers partners in the business done: Fay v. Noble, 
7 Gush. 188; Trowbridge v. Scudder, 11 Gush. 83; First 
National Bank v. Almy, 117 Mass. 476. 

Bill dismissed, with costs. 
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TO THE SAME POINT. 



FiNNEGAN V. Knights of Labor Building Association. 

Supreme Court of Minnesota, 1893. 

53 N. W. Eep. 1150. 

GiLFiLLAN, C. J. Eight persons signed, acknowledged, and 
caused to be filed and recorded in the office of the city clerk 
in Minneapolis, articles assuming and purporting to form, 
under Laws 1870, c. 29, a corporation, for the purpose, as 
specified in them, of " buying, owning, improving, selling, and 
leasing of lands, tenements, and hereditaments, real, personal, 
and mixed estates and property, including the construction 
and leasing of a building in the city of Minneapolis, Minn., 
as a hall to aid and carry out the general purposes of the or- 
ganization known as the ' Knights of Labor.' " The associa- 
tion received subscriptions to its capital stock, elected directors 
and a board of managers, adopted by-laws, bought a lot, 
erected a building on it, and, when completed, rented different 
parts of it to different parties. The plaintiff furnished plumb- 
ing for the building during its construction, amounting to 
$599.50, for which he brings this action against several sub- 
scribers to the stock, as copartners doing business under the 
firm name of the " K. of L. Building Association." The 
theory upon which the action is brought is that, the associa- 
tion having failed to become a corporation, it is in law a part- 
nership, and the members liable as partners for the debts in- 
curred by it. 

It is claimed that the association was not an incorporation 
because — First, the Act under which it attempted to become 
incorporated, to wit. Laws 1870, c. 29, is void, because its sub- 
ject is not properly expressed in the title ; second, the Act does 
not authorize the formation of corporations for the purpose or 
to transact the business stated in the articles ; third, the place 
where the business was to be carried on was not distinctly 
stated in the articles, and they had, perhaps, some other minor 
defects. 
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It is unnecessary to consider whether this was a de jure cor- 
poration, so that it could defend against a quo warranto, or an 
action in the nature of quo warranto, in behalf of the State ; 
for, although an association may not be able to justify itself 
when called on by the State to show by what authority it as- 
sumes to be, and act as, a corporation, it may be so far a cor- 
poration, that, for reasons of public policy, no one but the 
State will be permitted to call in question the lawfulness of its 
organization. Such is what is termed a corporation de facto — 
that is, a corporation from the fact of its acting as such, though 
not in law or of right a corporation. What is essential to con- 
stitute a body of men a de facto corporation is stated by Selden, 
J., in Methodist, etc.. Church v. Pickett, 19 N. Y. 482, as " (1) 
the existence of a charter or some law under which a corpo- 
ration with the powers assumed might lawfully be created ; 
and (2) a user by the party to the suit of the rights claimed to 
be conferred by such charter or law." This statement was ap- 
parently adopted by this Court in East Norway Church v. 
Froislie, 37 Minn. 447, 35 N. W. Rep. 260 ; but, as it leaves 
out of account any attempt to organize under the charter or 
law, we think the statement of what is essential defective. The 
definition in Taylor on Private Corporations (page 145) is more 
nearly accurate : " When a body of men are acting as a cor- 
poration, under color of apparent organization, in pursuance 
of some charter or enabling Act, their authority to act as a 
corporation cannot be questioned collaterally." To give to a 
body of men assuming to act as a corporation, where there has 
been no attempt to comply with the provisions of any law 
authorizing them to become such, the status of a de facto cor- 
poration might open the door to frauds upon the public. It 
would certainly be impolitic to permit a number of men to 
have the status of a corporation to any extent merely because 
there is a law under which they might have become incorpo- 
rated, and they have agreed among themselves to act, and they 
have acted, as a corporation. That was the condition in John- 
son V. Corser, 34 Minn. 355, 25 N. W. Rep. 799, in which it 
was held that what had been done was ineffectual to limit the 
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individual liability of the associates. They had not gone far 
enough to become a de facto corporation. They had merely 
signed articles, but had not attempted to give them publicity 
by fihng for record,. which the statute required. "Color of 
apparent organization under some charter or enabling Act " 
does not mean that there shall have been a full compliance 
with what the law requires to be done, nor a substantial com- 
pliance. A substantial compliance will make a corporation 
de jure. But there must be an apparent attempt to perfect an 
organization under the law. There being such apparent at- 
tempt to perfect an organization, the failure as to some sub- 
stantial requirement will prevent the body being a corporation 
dejure; but, if there be user pursuant to such attempted or- 
ganization, it will not prevent it being a corporation defacto.^ 

The title to chapter 29 is " An Act in relation to the for- 
mation of co-operative associations." Appellant's counsel 
argues that the body of the Act does not contain a single ele- 
ment of " co-operation," as that term is generally understood. 
But how it is generally understood he does not inform us. In 
a broad sense, all associations, whether corporations or partner- 
ships, are co-operative, for all the members, either by their 
labor or capital, or both, co-operate to a common purpose. There 
is undoubtedly, in popular use of the terms, a more limited 
sense, though the precise limits are not well defined. There is 
no legal, as distinguishable from their popular, signification. 
In the Centurj'- Dictionary the term " co-operative society " is 
defined, " A union of individuals ; commonly laborers or small 
capitalists, formed ... for the prosecution in common of a 
productive enterprise, the profits being shared in accordance 
with the amount of capital or labor contributed by each mem- 
ber." Taking the distinctive feature of a co-operaJve society 
to be that it is made up of laborers or small capitalists, it is 
manifest that the chapter intends to deal with just that sort 
of associations. Not only does it contemplate that the ope- 
rations of the corporations shall be local, but the capital stock 
is limited to $50,000, the stock which one member may hold 
to $1,000. No one can become a shareholder without the con,- 
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sent of the managers, and no one is entitled to more than one 
vote. The provisions in the body of the Act are in accord 
with the title, and it is therefore not open to the objection 
made against it. The purposes for which, under the Act, cor- 
porations may be formed, are " of trade, or of carrying on any 
lawful mechanical, manufacturing, or agricultural business." 
The main purpose of the Act being to enable men of small 
capital, or of no capital but their labor and their skill in trades, 
to form corporations, for the purpose of giving employment to 
such capital or labor and skill, the language expressing the 
purposes for which such corporations may be formed ought 
not to be narrowly construed. Giving a reasonably liberal 
meaning to the word " trade " in the Act, it would include the 
buying and selling of real estate, and, upon a similar con- 
struction, the word " mechanical " would include the erection 
of buildings. The doing of the mason, or brick, or carpenter, 
or any other work upon a building is certainly mechanical. 
There can be little question that corporations might be formed 
to do either of those kinds of work on buildings, and, that 
being so, there is no reason why they may not be formed to do 
all of them. There is no reason to claim that such. a corpo- 
ration must do its work as a contractor for some other person. 
It may do it for itself, and, as the Act authorizes the corpo- 
ration to " take, hold, and convey such real and personal estate 
as is necessary for the purposes of its organization," it may, 
instead of working for others as a contractor, make its profit 
by buying real estate, erecting buildings on it, and either sell- 
ing or holding them for leasing. The omission to state dis- 
tinctly in the articles the place within which the business is to 
be carried on, though that might be essential to make it a 
dejure corporation, would not prevent it becoming one de facto. 
The foundation for a de facto corporation having been laid by 
the attempt to organize under the law, the user shown was 
suflficiemt. 

Judgment affirmed. 

Trowbridge v. Scudder, 11 Cush. 83 ; Fay v. Noble, 7 Gush. 188 ; Central 
City Sav. Bank v. Walker, 66 N. Y. 424. 
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THE CONTRARY OPINION. 

BiGELOw V. Gregory et al. 

Supreme Court of Illinois, 1874. 

73 111. 197. 

Appeal from the Circuit Court of Cook County ; the Hon. 
Lambert Tree, Judge, presiding. 

This was an action of assumpsit, brought by Bigelow, appel- 
lant, against Charles A. Gregory, Franklin H. Watriss, Oramel 
S. Hough, and Reuben Hatch, as copartners, doing business 
under the name and style of the Warfield Cold Water Soap 
Company, to recover for goods sold and delivered. The de- 
fendants in the Court below pleaded the general issue, and also 
interposed a further plea denying the partnership, verifying 
the same by affidavit. The cause was tried by the Court with- 
out a jury, and the issues found and judgment rendered for 
the defendants. The plaintiff brings the record here by appeal 
to reverse the judgment. 

From. the testimony, it appears that, in November, 1870, the 
defendants, with one Isaac N. Gregory, signed a certain paper, 
commencing : 

"Articles of association of "Warfield's Cold Water Soap 
Company of Milwaukee. 

" We, the undersigned, being desirous of forming a company 
for the purpose of carrying on a manufacturing business, as 
hereinafter stated, under authority of the Act of the Legisla- 
ture of the State of Wisconsin, relating to joint stock com- 
panies, approved April 2, 1858, and Acts amendatory thereof, do 
hereby agree and certify that the name of the company is and 
shall be, Warfield's Cold Water Soap Company, of Milwaukee," 
proceeding to state at length the objects of the company, the 
amount of its capital stock, its number of shares, the terms of 
existence of the company, the number and names of the direc- 
tors for the first year, they being the subscribers themselves, 
how the capital stock should be paid, the signers subscribing 
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for all the stock, and agreeing to pay it as required by the di- 
rectors, and concluding : 

" We hereby adopt the foregoing as the articles of associa- 
tion of said Warfield's Cold Water Soap Company, of Milwau- 
kee, for the purpose of becoming a body politic and corporate 
under said name. 

" Witness our hands, at Chicago, Illinois, this twenty-third 
day of November, A. D. 1870. 

" Charles A. Gregory, 
" Franklin H. Watriss, 
" Oramel S. Hough, 
" Reuben Hatch, 
" Isaac N. Gregory." 

This paper was filed in the office of the Secretary of State 
of Wisconsin, on the 8th day of July, 1871, and in the office 
of the City Clerk of Milwaukee, August 23, 1871. It was also 
published in two newspapers in Milwaukee, the Guide, and 
Herald, September 13 and 15, 1871. 

The Revised Statutes of Wisconsin were introduced in evi- 
dence, and the Act under which defendants claimed to have 
become incorporated. 

Section 1 provides that corporations organized under this 
chapter shall have the usual privileges and powers of corpora- 
tions. 

Section 2. Any number of persons, not less than three, 
who, by articles of agreement in writing, shall associate accord- 
ing to the provisions of this law, . . . and who shall comply 
with the provisions of this chapter, shall, with their successors 
and assigns, constitute a body politic and corporate, under the 
name assumed by them. 

Section 17. Before any corporation formed and established 
by virtue of the provisions of law, shall commence business, 
the president and directors shall cause their articles of associa- 
tion to be published at full length in two newspapers, etc. 
They shall also make a certificate of the purpose for which 
such corporation is formed, the amount of their capital stock, 
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the amount actually paid in, and the names of their share- 
holders and the number of shares of each respectively owned, 
which certificate shall be signed by the president and a ma- 
jority of the directors, and deposited with the Secretary of 
State, and a duplicate thereof with the town clerk of the town 
or clerk of the village or city where the business is to be trans- 
acted, which is to be recorded in books kept for the purpose. 

Business was ' done under the name of the company, in 
which the defendants were jointly interested. There is no 
controversy as to the sale and delivery of the goods. 

Mr. Justice Sheldon delivered the opinion of the Court : 

The only question here arising is, whether the defendants 
were exempt from individual liability by reason of having be- 
come a. corporation. 

The second section of the Act of Wisconsin, under which 
defendants claim to have become incorporated, provides that, 
the persons who, by articles of agreement in writing, should 
associate according to the provisions of that law, and who 
should comply with the provisions of that chapter, should be- 
come a body politic and corporate, etc. Not that they should 
so become by articles of agreement in writing, but the further 
thing was required, of a compliance with the provisions of 
that chapter. 

Section 17 is express, that before any corporation formed 
and established by virtue of the provisions of law, shall com- 
mence business, the articles of association should be published 
in two newspapers in the county in which the corporation was 
located, and the certificate required should be deposited with 
the Secretary of State, and a duplicate with the clerk of the 
town or city where the corporation was to transact its busi- 
ness. 

We are of opinion that in this case, as the question here 
comes up, the right of the defendants to be considered a 
corporation, depends upon their having complied with the re- 
quirements of the statute, at least to the extent of the publi- 
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cation of their articles of association, and the fihng of the 
certificate. These are important acts as effects the public in- 
terest, as affording means of notice respecting the corporation 
to such as deal with it, so that they may regulate their action 
and give or withhold credit accordingly, and we think they 
are to be regarded as statutory prerequisites, essential to cor- 
porate existence. 

The defendants are seeking escape from individual liability ; 
let them show that they have complied with the statute which 
enables them to do so, at least substantially, as respects the 
above-named acts. Such we regard to be the doctrine of the 
authorities : Union Insurance Co. v. Cram, 43 N. H. 641 ; 
Mokelmune Mining Co. v. Woodbury, 14 Cal. 425 ; Harris 
V. McGregor, 29 lb. 124 ; Spencer Field v. Paul Cooks, 16 
Louisiana An. R. 153 ; Augell & Ames on Corp., § 83. 

Various cases decided by this Court have been cited by 
appellees' counsel, containing general expressions to the effect 
that an organization in fact and user under it are sufficient to 
show a corporation de facto, although there might have been 
irregularities or omissions, and that these could not be urged 
collaterally against the existence of the corporation, but only 
in a direct proceeding by scire facias, or by information in the 
nature of a quo warranto. But these cases, we conceive, have 
but an imperfect application here. Some of them were cases 
where special charters had been granted, and almost all were 
cases between the company and its stockholders. There is a 
manifest difference where a corporation is created by a special 
charter and there have been acts of user, and where individu- 
als seek to form themselves into a corporation under the pro- 
visions of a general law. In the latter case, it is only in 
pursuance of the provisions of the statute for such purpose 
that corporate existence can be acquired. And there would 
seem to be a distinction between the case where, in a suit be- 
tween a corporation and a stockholder or other individual, the 
plea of nul tiel corporation is set up to defeat a liability which 
the one may have contracted with the other, and the case of a 
suit against individuals who claim exemption from individual 
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liability, on the ground of their having become a corporation 
formed under the provisions of a general statute. In the latter 
case, a stricter measure of compliance with statutory require- 
ments will be required than in the former. 

The most pertinent of these cases referred to in this Court 
are Cross v. Pinckneyville Mill Co., 17 111. 54, and subse- 
quent cases following it, where it was held, that, under the Act 
of 1849, p. 87, the filing of the duplicate certificate of organi- 
zation in the office of the Secretary of State, required by the 
first section of that Act, was but directory, and the omission to 
so file it did not defeat the organization. But it was put upon 
the ground that, as the first section required the certificate 
to be filed in the office of the clerk of the county in which the 
business of the company was to be carried on, tlie filing of the 
duplicate in the office of the Secretary of State was regarded 
as a secondary object ; and that that view was confirmed by 
the language of the second section, in declaring that " when 
the certificate shall have been filed as aforesaid," the persons 
signing, and their successors, " shall be a body politic and cor- 
porate in fact and in name." And it was there said : What- 
ever is expressly or impliedly required to be done as essential 
to bring the corporation into existence, must be done. 

This Court has never held that individuals could make them- 
selves a corporation by the mere signing of articles of agree- 
ment. And in the language of Parsons on Partnership, p. 
544, " we do not believe that a joint stock company, or any 
other partnership, can limit its own liabilities and become a 
corporation or limited partnership by its own act and without 
any regard to the formalities or requirements of the law ;" and 
see Stowe v. Flagg et al, 72 111. 397. 

The account sued on commenced March 2, 1871, and ended 
August 19, 1871. 

Nothing had been done toward incorporation, except the 
signing of the articles of association, until July 8, 1871, when 
the articles were filed with the Secretary of State of Wiscon- 
sin. They may be regarded, perhaps, as substantially em- 
bracing the particulars required in the certificate. The greater 
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portion of the indebtedness sued for had been contracted prior 
to that time. 

The filing of the articles in the office of the city clerk of 
Milwaukee, in which place the business of the corporation was 
to be transacted, and the publication in the newspapers, did 
not take place until after August 19, 1871, when the whole 
indebtedness had been contracted. 

We are of opinion the defendants were liable as partners, 
and had not absolved thenmselves from responsibility as such 
by having become a corporation. 

The judgment will be reversed. 

Judgment reversed. 

Wentworth's Lindley, 5 ; Jessup v. Carnegie, 80 N. Y. 441 ; Coleman v. 
Coleman, 78 Ind. 344 ; Holbrook v. St. Paul Fire and Marine Ins. Co., 25 
Minn. 229 ; Hurt v. Salisbury, 55 Mo. 310. 



3. BY ESTOPPEL. 

Poole v. Fisher. 
Supreme Court of Illinois, 1871. 

62 111. 181. 

Mr. Justice Thornton delivered the opinion of the Court : 

This suit was brought against appellees, as partners, for 
goods sold and delivered. 

They denied the partnership by proper pleas, verified by 
affidavit. 

The judgment was rendered against Fisher for the debt, and 
in favor of Miller for costs. 

The claim is not disputed ; and the only question is, was 
Miller liable, as partner, for the debt incurred? 

Fisher — a man without means or credit — commenced busi- 
ness in Chicago, and purchased goods of appellants, merchants 
in New York. The firm name was A. D. Fisher & Co. 

The reporter of the mercantile agency in Chicago had an 
interview with Miller as to the parties who comprised the firm 
3 
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of Fisher & Co. Miller informed him that his father and 
himself were general partners of Fisher. Upon this informa- 
tion a report was sent to New York that the firm was responsi- 
ble, so long as Miller & Son were connected with it. 

Poole testified that Fisher said to him, when he purchased 
goods, that Miller was his partner, and the moneyed man of 
the firm ; that afterward he saw Miller in the store in Chicago ; 
was introduced to him as the partner of Fisher ; conversed 
with him as partner ; supposed him to be so ; sold the goods 
under that belief; and met Miller at the Sherman House 
afterward ; and he assured the witness that the claim would 
be paid. 

McKean testified that both Fisher and Miller told him that 
Miller was one of the firm ; that he was introduced to Miller 
as the partner of Fisher ; and the former admitted that he was 
a full partner. 

Fisk testified that he first met Miller and Fisher in the fall 
of 1867 ; that Fisher spoke of Miller as his particular friend 
and partner ; that Miller remarked that he took no active part 
in the business, but allowed Fisher to manage it ; that after- 
ward Miller spoke to him about a bill due by the firm, and 
said it must be paid. 

Kelley, a clerk for the firm, testified he had a conversation 
with Miller, before the store was opened, and he said if the' 
business proved successful, " we will go in on a large scale ;" 
that he would be satisfied if the store paid his spending money ; 
that on one occasion Miller said to him, " do the best you can 
for us, and we will do well by you ;" that he made inquiries 
about the business ; and that he frequently heard Fisher in- 
troduce Miller as his partner, without any denial on the part 
of Miller. 

This proof, if it does not show an actual partnership between 
the parties, is pretty conclusive that one existed as to third 
persons. 

The testimony in defense is very slight. 

Fisher made a positive denial of the partnership, and of all 
his acts and language indicating this relation. He is, how- 
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ever, so flatly contradicted by so many persons that we cannot 
attach much weight to his evidence. 

Miller denied the partnership in fact ; but he does not nega- 
tive the numerous acts and remarks proved which necessarily 
induced third parties to believe that he was a partner. His 
reply generally was, " I don't remember." This was manifest 
evasion ; for it would be passing strange if he could not recol- 
lect the interviews with Poole, and McKean, and Fisk. 

The testimony of the father has no weight in the scale. He 
said that his son was not a partner. How could he know the 
exact relation between the parties ? He said, however, that he 
loaned $10,000 to Fisher, and that his son and Fisher spoke 
to him about furnishing the money. 

No reason is assigned for this generosity on the part of the 
father ; no guide afforded to explain this exceeding interest on 
the part of the son. 

"We shall not inquire whether there was an actual partner- 
ship or not. 

The acts and language of Miller most clearly induced appel- 
lants to give credit to the firm. The credit was given upon 
his responsibility. These creditors evidently believed him to 
be a partner, and acted upon such belief. The belief was hon- 
est, and fully justified by the conduct of Miller. 

The law will therefore hold him liable, upon principles of 
general policy, and for the prevention of frauds upon creditors. 

The conduct, as well as representations, of Miller to one of 
appellants, are sufficient to charge him as partner. He held 
himself out as such, and cannot escape the consequences: 
Story on Part., § 64 ; Fisher v. Bowles, 20 111. 396 ; Niehoff 
V. Dudley, 40 111. 406. 

The testimony is so overwhelming in favor of appellants 
that we are constrained to reverse the judgment and remand 
the cause. 

Judgment reversed. 

Wentworth's Lindley, 40 el seq. ; Shafer v. Randolph, 99 Pa. St. 250 ; French 
V. Barron, 49 Vt. 471 ; Sherrod v. Langdon, 21 la. 518 ; Martyn v. Gray, 14 0. 
B. (N. S.)> 108 Eng. Com. Law, 824; Sun Ins. Co. v. Kountz Line, 122 U. S. 
583; Brown v. Pickard, 9 Pac. Rep. 573. 
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4. THE TEST; INTENTION. 

a. Not Formerly Recognized. 

Grace v. Smith. 

King's Bench, Easter Term, 1775. 

2 Wm. Bl. 998. 

Assumpsit for goods sold and delivered. On trial at the 
Sittings after last Term, verdict for the defendant ; and now 
Davy moved for a new trial, the verdict, as he said, being con- 
trary to law and evidence. 

De Grey, C. J., reported that this was an action brought 
against Smith alone as a secret partner with one Robinson 
(vide Abbot and Smith, ante, p. 947), to whom the goods were 
delivered, and who became bankrupt in 1770. That on the 
30th of March, 1767, Smith and Robinson entered into 
partnership for seven years, but in the November afterward, 
some disputes arising, they agreed to dissolve the partnership. 
The articles were not cancelled, but the dissolution was open 
and notorious, and was notified to the public on the 17th of 
November, 1767. The terms of the dissolution were that all 
the stock in trade and debts due to the partnership should be 
carried to the account of Robinson only. That Smith was to 
have back £4,200 which he brought into the trade, and £1,000 
for the profits then accrued since the commencement of the 
partnership ; that Smith was to lend Robinson £4,000, part 
of this £5,200, or let it remain in his hands for seven years at 
five per cent, interest, and an annuity of £300 per annum, for 
the same seven years. For all which Robinson gave bond to 
Smith. In June, 1768, Robinson advanced to Smith £600 
for two years' payment of the annuity and other sums by way 
of interest, and gratuities, and other large sums at different 
times, to enable him to pay the partnership debts. Smith 
having agreed to receive all that was due to the partnership, 
and to pay its debts, but at the hazard of Robinson. That 
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on the 1st of August, 1768, the demands of Smith were all 
liquidated and consolidated into one, viz., £5,200 due to him 
on the dissolution of the partnership, £1,500 for the remain- 
ing five years of the annuity, and £300 for Smith's share of a 
ship ; in all £7,000, for which Robinson gave a bond to Smith. 
That on the 22d of August, 1769, an assignment was made of 
all Robinson's effects to secure the balance then due to Smith, 
which was stated to be £10,000. Soon after the commission 
was awarded. 

Davy, for the plaintiff, insisted that the agreement between 
Robinson and Smith was either a secret continuance of the old 
partnershijj, or a secret commencement of a new one, being for 
the retiring partner to leave his money in the visible partner's 
hands, in order to carry on his trade, and to receive for it 
twelve and a half per cent, profit, which could not be fairly 
done unless it be understood to arise from the profits of the 
trade ; and that he ought therefore to be considered as a se- 
cret partner. And he relied much on a case of Bloxham & 
Fourdrinier against Pell & Brooke, tried at the same Sittings 
(7th of March, 1775) before Lord Mansfield in the King's 
Bench, as in point. " This was also a partnership for seven 
years between Brooke and Pell ; but at the end of one year 
agreed to be dissolved, but no express dissolution was had. 
The agreement recited, that Brooke being desirous to have the 
profits of the trade to himself, and Pell being desirous to re- 
linquish his right to the trade and profits, it was agreed that 
Brooke should give Pell a bond for £2,485, which Pell had 
brought into the trade, with interest at five per cent., which 
was accordingly done. And it was further agreed that Brooke 
should pay to Pell £200 per annum for six years, if Brooke so 
long lived, as in lieu of the profits of the trade ; and Brooke 
covenants that Pell should have free liberty to inspect his 
books. Brooke became a bankrupt before anything was paid 
to Pell. And this action being brought for a debt incurred 
by Brooke in the course of trade. Lord Mansfield held that 
Pell was a secret partner. This was a device to make more 
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than legal interest of money, and if it was not a partnership 
it was a crime. And it shall not lie in the defendant Pell's 
mouth to say, ' It is usury, and not a partnership.' " 

Grose and Adair, for the defendant, argued that' the pre- 
sent case is very distinguishable from that of Bloxham and 
Pell. Pell was to be paid out of the profits of the trade, as 
appears from the covenant to inspect the books, which else 
would be useless. His annuity was expressly given, as and 
in lieu of those profits. It was contingent in another view, as 
it depended on the life of Brooke, by whom those profits were 
to be made. In our case the annuity is certain, not casual ; 
it does not depend on carrying on the trade, nor to cease when 
that is left off, but is due out of the estate of Eobinson. It is 
not a necessary dilemma, that it must be either usury or 
partnership. It may be, and probably was, a premium for 
the good- will of the trade. Two thousand guineas is no un- 
common price for turning over the profits of a trade so bene- 
ficial that it appears to have been rated at £1,000 to each 
partner in the space of less than eight months. And whether 
that sum is agreed to be paid at once, or by seven instalments, 
it is the same thing. Besides, whether there be or be not a 
secret constructive partnership is a question proper for a jury, 
who have here decided it on a consideration of all the circum- 
stances. 

De Grey, C. J. The only question is, "What constitutes a 
secret partner ? Every man who has a share of the profits of 
a trade ought also to bear his share of the loss. And if any 
one takes part of the profit he takes a part of that fund on 
which the creditor of the trader relies for his payment. If any 
one advances or lends money to a trader it is only lent on his 
general personal security. It is no specific lien upon the profits 
of the trade, and yet the lender is generally interested in those 
profits ; he relies on them for repayment. And there is no 
difference whether that money be lent de novo or left behind in 
trade by one of the partners who retires. And whether the 
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terms of that loan be kind or harsh makes also no manner of 
difference. I think the true criterion is to inquire whether 
Smith agreed to share the profits of the trade with Robinson, 
or whether he only relied on those profits as a fund of pay- 
ment ; a distinction not more nice than usually occurs in 
questions of trade or usury. The jury have said that this is 
not payable out of the profits, and I think there is no founda- 
tion for granting a new trial. 

Gould, J., same opinior". 

Blackstone, J., same opitiion. I think the true criterion 
(when money is advanced to a trader) is to consider whether 
the profit or premium is certain and defined, or casual, indefi- 
nite, and depending on the accidents of trade. In the former 
case it is a loan (whether usurious or not is not material to the 
present question), in the latter a partnership. The hazard of 
loss and profit is not equal and reciprocal, if the lender can re- 
ceive only a limited sum for the profits of his loan, and yet is 
made liable to all the losses, all the debts contracted in the 
trade, to any amount. 

Nares, J., same opinion. 
Rule discharged. 

Cheap V. Gramond, 4 B. & Aid. 663, 6 Eng. Com. Law ; Waugh v. Carver, 
2 H. Bl. 235 ; Smith's Lead. C, 9th Amer. ed. 1178. 



b. Now Recognized. 

Sailors v. Nixon-Jones Co. 

Appellate Court of Illinois, 1886. 

20 111. Appellate Rep. 509. 

Appeal from the Superior Court of Cook County ; the Hon. 
Kirk Hawes, Judge, presiding. Opinion filed January 26, 
1887. 

An action was brought by appellee against appellant, im- 
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pleaded with Jules T. Guibout and Tryon J. Woodward. The 
issue tried was upon a plea by appellant denying joint liability. 
It appeared that in the spring of 1884, appellant being the 
owner of a system of commercial reporting and rating, in part 
consisting of certain books or forms which had been copy- 
righted by him, sold a one-third interest to one Black, and 
another third to Woodward. The business, which was called 
the Merchants' Mutual Protection and Collection Association, 
was located at St. Louis, and appellant living in Chicago, 
Black and Woodward were to conduct the business. In June 
or July, 1884, appellant sold his third interest to one Nixon, 
and after the business had been conducted awhile by Wood- 
ward, Nixon, and Black, Black left the concern, and having 
failed to pay appellant in full for the third purchased by hind, 
that third interest reverted under the contract of purchase to 
appellant. After a time Nixon sold his interest to one Guibout, 
and about January 1, 1885, Woodward being the owner of one- 
third of the copyright books and the business in St. Louis, 
Guibout the owner of another one-third, and appellant of the 
other third, the following contract in writing was made be- 
tween them : 

" This article of agreement, made and entered into, in dupli- 
cate, this 2d day of January, 1885, by and between Henry C. 
Sailors, of Chicago, Illinois, and Jules T. Guibout and Tryon 
J. Woodward, of St. Louis, Missouri, in consideration of the 
mutual covenants herein named, witnesseth : that whereas, by 
mutual terms this day agreed upon by the parties hereto, said 
Jules T. Guibout has become possessed of an undivided one- 
third interest in and to the business heretofore carried on at 
St. Louis, under the firm name of Woodward & Co., managers of 
the Merchants' Mutual Protection and Collection Association 
of that city, now it is expressly and further agreed by the 
parties hereto : 

" Item one. That said business shall be conducted and 
carried on as before by the parties hereto, except that while 
the said Henry C. Sailors is hereby released from all active 
management or responsibility of said business for two years 
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from and after this date, said other partners are hereby de- 
clared and agreed to be the sole responsible managers for two 
years from this date ; and they agree to use all diligence and 
skill required by said business, and to advance its interests and 
promote the same by their reasonable endeavor, and to share 
all profits and losses between them, the said two persons, dur- 
ing said two years. Said Henry C. Sailors shall have no 
pecuniary interest or liability therein, during said time, but 
shall have the right, from time to time, to a reasonable inspec- 
tion of the current books and business of said firm, and to ad- 
vance its interests in any reasonable manner, from time to 
time, and to ask and receive at proper times, from his said 
copartners, or either of them, such information as thej'^ may 
from time to time possess. 

" At the expiration of said two years, said partnership shall 
continue, but the profits and losses thereafter shall be shared 
in proportion to the several interests of the parties hereto, and 
said Henry C. Sailors, by himself or representative, to be by 
him named and accepted by all parties, shall actively co-oper- 
ate in the conduct, management, and promotion of the busi- 
ness thereof. 

" Witness our hands and seals at Chicago, Illinois, the day 
and year first above written. 

" H. C. Sailors, [seal.] 

" Jules T. Guibout, [seal.] 
" Tryon J. Woodward, [seal.] 
" Addendum : 

" By mutual agreement by and between the undersigned, and 
in consideration thereof, the partnership name of the within 
business and copartnership is this day changed to that of the 
' Union Mercantile Agency.' 

" Witness our hands and seals this the 6th day of April, 
1885. 

" Witness : 

" Henry C. Sailors, [seal.] 
" J. T. Guibout, [seal.] 

" T. J. Woodward. [seal.]" 
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In May, 1885, the indebtedness for which the action was 
brought was incurred on the order of Guibout, and was for 
printing certain books containing ratings which were to be dis- 
tributed to customers with a view of increasing the profits of 
the business. No participation by appellant in the conduct or 
management of the business was shown, but in their deposi- 
tions offered in behalf of appellee, both Woodward and 
Guibout say that appellant was a partner. 

May 26, 1885, an agreement of sale of their interest was 
made by Guibout and "Woodward, in the business, to one Clark, 
to which transfer appellant consented. The agreement of sale 
was as follows : " St. Louis, May 26, 1885. J. T. Guibout and 
T. J. Woodward : I propose to purchase your two-thirds in- 
terest in the business known as the Union Mercantile Agency 
(formerly the Merchants' Mutual Protection and Collection 
Association of the City of St. Louis, Mo.), including all books, 
blanks, office furniture, contracts, good-will of the business, 
office lease, insurance policies, and in fact, your entire interests 
and control in said business, for which I agree to pay you two 
thousand dollars. The bill of sale to be executed and imme- 
diate possession of office and all property named above given 
me upon payment of said money, which shall be on or before 
June 10, 1885. The amount shall be in full and any liabilities, 
if any there be, shall be fully paid and satisfied by you. 
Money to be paid, $1,000 to each. That is, $1,000 to said 
Guibout, and |1,000 to said Woodward. 

" W. J. Claek. 

" In consideration of one dollar to me in hand paid, we 
hereby accept the above proposition. 

" Jules T. Guibout, 
" Teyon J. Woodward. 

" Witness : I hereby consent to said transfer of interests. 

" H. C. Sailoks." 

The agreed sale was not consummated, and on June 26, 
1885, a voluntary assignment was made at St. Louis by Wood- 
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ward and Guibout. In Guibout's deposition which was read 
at the trial by appellees, were the following questions and 
answers : 

Q. " Did you inform the officers of this company (meaning 
plaintiffs) at the time this contract was made, as to who con- 
stituted your association ? 

A. " Yes, sir. 

Q. " What was the information you gave them ? 

A. " Well, I informed Mr. Nixon, of Nixon-Jones Printing 
Co., that the firm consisted of Mr. Woodward, Mr. Henry C. 
Sailors, and myself." 

After the appellee rested, appellant moved to strike out and 
take from the consideration of the jury the foregoing portion 
of the testimony of Guibout, but the Court overruled the mo- 
tion, and the appellee excepted. 

Guibout further testified that the books were printed with 
appellant's knowledge " and also with his understanding that he 
was going to help us pay for them. While those books were 
being printed, I went to Chicago and had a conversation with 
Mr. Sailors at his place of business, and I told him of our strait- 
ened circumstances, and he told me that that book would surely 
give us a boom and enable us to collect all that was due from 
subscribers and take many more, and he told me besides that 
he would certainly be able to help us in a little while." 

Appellant in his testimony denied that he ever agreed to 
pay anything toward the books, or that he knew anything of 
them until they were printed. 

There was a verdict against appellant, and judgment, and 
the case is brought to this Court by appeal. 

MoRAN, J. The contract of January 2, 1885, between 
Woodward and Guibout and appellant, did not constitute ap- 
pellant a partner in the business which Woodward and Guibout 
were to conduct in St. Louis. True, the word " partnership " 
is used to designate the relation of the parties, but the whole 
agreement shows plainly that Sailors was a joint owner 
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merely, and that the business was to be conducted wholly by 
the others, and they were to have the entire profits accruing, 
and bear all losses that might happen in running the business, 
till, at the end of two years. Sailors was to come into a partici- 
pation of the business, and thereafter share the profits and 
losses of the business that should be done. It was a contract 
which bound appellant to become a partner at the end of two 
years, but such contract would not make him liable for debts 
contracted before his relation as partner commenced. The 
agreement is very explicit that he shall not share the profits 
nor be liable for the losses. He retained only his one-third 
ownership in the books and good-will of the business, and had 
no control over its management and no right beyond seeing to 
the preservation of the property. The fact that the parties to 
such relation themselves call it a partnership will not make it 
so. Where the question of a partnership is to be determined 
from a contract between the parties to it, the relation must be 
found from the terms' and provisions of the contract, and even 
though parties intend to become partners, yet if they so frame 
the terms and provisions of their contract as to leave them 
without any community of interest in the business or profits, 
they are not partners either in fact or in law : Parsons on 
Partnership, 91. A partnership inter se must result from the 
intention of the parties as expressed in the contract, and they 
cannot be made to assume toward each other a relation which 
they have expressly contracted not to assume. The terms of 
the agreement, where there is one, fixes the real status of the 
parties toward each other. 

If there is no agreement, then if they deal with each other 
as partners, sharing losses and profits, their interest will be 
gathered from their acts, and they will be partners inter se : 
CoUyer on Partnership, § 2 and note. A mere community 
of interest in property will not make the owners partners. 
There must be an agreement for a joint venture and to share 
profits and losses ; and in the absence of such a mutual agree- 
ment they are mere tenants in common of the property and 
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the act of one will not bind the other : Chase v. Barrett, 4 
Paige, 148 ; Niehoff et al. v. Dudley, 40 111. 406 ; Smith v. 
Knight, 71 111. 149. 

As the contract did not make appellant a partner, he could 
only be held on the ground that he had held himself out as 
one, or authorized or assented to his being so held out. Nixon 
says that he knew appellant was a partner when the books were 
ordered, but he does not state how he knew it, and it may 
well be inferred that he only knew from what Guibout told 
him at the time the books were ordered. The question 
whether the appellant had been, with his consent, held out as 
a partner to the plaintiff, was one of fact for the jury ; and it 
was important that in determining that question the jury 
should be confined to whatever competent testimony was be- 
fore them. The statement in Guibout's deposition that he told 
Nixon that appellant was one of the firm without proof that 
appellant authorized the statement, was incompetent, and in 
view of all the evidence in the case was calculated to mislead 
the jury. A party has a right to insist that irrelevant and in- 
competent testimony shall be excluded. Incompetent testi- 
mony in a deposition, though not objected to when the deposi- 
tion is taken, may be objected to on the trial. The objection 
is not as to mere form, it is substantial : Cooke v. Orne, 37 111. 
186 ; Lockwood v. Mills, 39 111. 602. 

Nor did appellant lose his right to have the evidence ex- 
cluded by failing to object to it when read from the deposition. 
When incompetent testimony gets into the case in the shape 
of depositions or otherwise, it is the duty of the Court, when 
required, at any stage of the trial, to exclude it or direct the 
jury to disregard it : Pittman v. Gaty, 5 Gilm. 186 ; Greenup 
V. Stoker, 2 Gilm. 688 ; Wickenkamp v. Wickenkamp, 77 111. 
92. 

The refusal of the Court to exclude the evidence on appel- 
lant's motion was material error, and, while we are much in- 
clined to the opinion that there was no legal evidence before 
the jury to support a verdict that appellant was jointly liable, 
still we prefer to rest the reversal on the error aboye specified, 
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and remand the case for such further action as the parties may 
desire to take. 

Eeversed and remanded. 

Wentworth's Lindley, 10 N. ; Eosenfield v. Haight, 53 "Wis. 260 ; McDonald 
V. Matney, 82 Mo. 358 ; Hitchings v. Ellis, 12 Gray, 452 ; Manhattan Brass 
and Mfg. Co. v. Sears, 45 N. Y. 797 ; Pooley v. Driver, 5 Ch. D. 458; Dwinel 
V. Stone, 30 Me. 384. 



c. Evidences of Intention, 
(a.) Agency. 

Beecher v. Bush. 

Supreme Court of Michigan, 1881. 

45 Mich. 188. 

CooLEY, J. The purpose of the action in the Court below 
was to charge Beecher as partner with Williams for a bill of 
supplies purchased for the Biddle House in Detroit. The 
facts are all found by special verdict, and are few and simple. 
Beecher was owner of the Biddle House, and Williams pro- 
posed in writing to " hire the use " of it from day to day, and 
open and keep it as a hotel. Beecher accepted his proposals 
and Williams went into the house and began business, and in 
the course of the business made this purchase. The pro- 
posals are set out in full in the special verdict. 

The question is whether by accepting the proposals Beecher 
made himself a partner with Williams in the hotel business ; 
and this is to be determined on the face of the writing itself 
It is conceded that Beecher was never held out to the public 
as a partner, and that the bill of supplies was purchased on 
the sole credit of Williams and charged to him on the books 
of the plaintiffs below. The case, therefore, is in no way 
embarrassed by any questions of estoppel, for Beecher has 
done nothing and suffered -nothing to be done which can pre- 
clude him from standing upon his exact legal rights as the 
contract fixed them. 
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Nor do we understand it to be claimed that the parties 
intended to form a partnership in the hotel business, or that 
they supposed they 'had done so, or that either has ever 
claimed as against the other the rights of a partner. It is 
perfectly clear that many things which are commonly incident 
to a partnership these parties meant should be wholly ex- 
cluded from their arrangement. Some of these were of 
primary importance. It is plain, for example, that Beecher 
did not understand that his credit was to be in any way 
involved in the business, or that he was to have any interest 
in the supplies that should be bought, or any privilege to 
decide upon them, or any legal control whatever until pro- 
ceeds were to be divided, or any liability to losses if losses 
were suffered. These are among the most common incidents 
to a partnership ; and while some of them, and possibly all 
of them, may not be necessary incidents, yet the absence of 
all is very conclusive that the parties had no purpose what- 
ever to form a partnership, or to give to each other the rights 
and powers, and subject each other to the obligations of part- 
ners. In general this should be conclusive. If parties 
intend no partnership the Courts should give effect to their 
intent, unless somebody has been deceived by their acting or 
assuming to act as partners ; and any such case must stand 
upon its peculiar facts, and upon special equities. 

It is nevertheless possible for parties to intend no partner- 
ship and yet to form one. If they agree upon an arrange- 
ment which is a partnership in fact, it is of no importance 
that they call it something else, or that they even expressly 
declare that they are not to be partners. The law must de- 
clare what is the legal import of their agreements, and names 
go for nothing when the substance of- the arrangement shows 
them to be inapplicable. But every doubtful case must bo 
solved in favor of their intent ; otherwise we should " carry 
the doctrine of constructive partnership so far as to render it a 
trap to the unwary :" Kent, C. J., in Post v. Kimberly, 9 
Johns. 470, 504. 

We have then a case in which the party it is sought to 
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charge has not held himself out, or suffered himself to be held 
out as a partner either to the public at large or to the plaintiff, 
and has not intended to form that relation. He is not there- 
fore a partner by estoppel nor by intent ; and if he is one at 
all, it must be by construction of law. 

What then are the indicia of partnership in this case ; the 
marks which force that construction upon the Court irre- 
spective of the ijitent of the parties ; that in fact control their 
intent, and give to the parties bringing suit rights which they 
were not awaro of when they sold the supplies ? 

In the elaborate and able brief which has been presented 
in behalf of the defendants in error, it is conceded that the 
fact that Beecher was to receive each day a sum " equal to 
one-third of the gross receipts and gross earnings" for the 
day would not necessarily make him a partner. What is 
claimed is that the fact is " cogent evidence " that Beecher 
was to participate in the results of the business in a manner 
that indicated he was a principal in it, and was not receiving 
compensation for the use of property merely. The view of 
the law here suggested is undoubtedly correct. There may 
be a participation in the gross returns that would make the 
receiver a partner, and there may be one that would not. The 
question is in what capacity is participation had. Gross re- 
turns are not profits, and may be large wh«n there are no 
profits, but it cannot be predicated of either gross returns or 
profits that the right to participate is conclusive evidence of 
partnership. This is settled law both in England and in this 
country at this time, as is fully shown by the authorities cited 
for the defendants in error. It was recognized in Hinman v. 
Littell, 23 Mich. 484 ; and in New York, where the doctrine 
that participation in profits proves partnership has been ad- 
hered to most closely, it is admitted there are exceptions : 
Eager v. Crawford, 76 N. Y. 97. 

But we quite agree with counsel for defendants in error 
that no case ought to turn upon the unimportant and mere 
verbal distinction between the statement in the papers that 
Beecher was to have a sum " equal to " one-third of the gross 
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receipts and gross earnings, and a statement that he was to 
have one-third of these receipts and earnings. It is perfectly 
manifest it was intended he should have one-third of them ; 
that they should be apportioned to him regularly and daily, 
and not that Williams was to appropriate the whole and pay 
a sum " equal to " Beecher's proportion when it should be 
convenient. We can conceive of cases where the difference in 
phraseology might be important, because it might give some 
insight into the real intent and purpose of the parties, and 
throw light upon the question whether that which was to be 
received was to be received as partner or only by way of com- 
pensation for something supplied to the other, but the intent 
in this case is too manifest to be put aside by any mere ingenu- 
ity in the use of words : Loomis v. Marshall, 12 Conn. 69, 79. 
In Cox V. Hickman, 8 H. L. Cas. 268, 306, Lord Cran- 
WORTH stated very clearly his views of what should be the test 
of partnership. " It is often said," he says, " that the test, or 
one of the tests whether a person not ostensibly a partner, is 
nevertheless in contemplation of law a partner, is whether he 
is entitled to participate in the profits. This, no doubt, is in 
general a sufficiently accurate test ; for a right to participate 
in profits affords cogent, often conclusive evidence, that the 
trade in which the profits have been made was carried on 
in part for or on behalf of the person setting up such a 
claim. But the real ground of the liability is that the trade 
had been carried on by persons acting on his behalf. When 
that is the case, he is liable on the trade obligations, and 
entitled to its profits, or to a share of them. It is not strictly 
correct to say that his right to share in the profits makes him 
liable to the debts of the trade. The correct mode of stating 
the proposition is to say that the same thing which entitles 
him to the one makes him liable to the other, namely, the fact 
that the trade has been carried on in his behalf — i. e., that 
he stood in the relation of principal toward the persons acting 
ostensibly as the traders, by whom the liabilities have been 
incurred, and under whose management the profits have been 
made." There is something understandable by the common 
4 
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mind in this test ; there is nothing artificial or arbitrary about 
it ; it falls in with reason and enables every man to know 
when he makes his business arrangements whether he runs the 
risk of extraordinary liabilities contracted without his con- 
sent or approval. 

It is said, and we believe justly, in Bullen v. Sharp, L. R. 1 
C. B. 86, that the decision in Cox v. Hickman brought back 
the law of England to what it should be, and Mr. Baron 
Bramwell, referring to what was declared to be law in 
Waugh V. Carver, 2 H. Bl. 235, 2 Smith's Lead. Cases, 9th 
Amer. ed. 1178, expressed the hope " that this notion is over- 
ruled," adding that it is " one which I believe has caused more 
injustice and mischief than any bad law in our books :" p. 128. 
It is certainly overruled very conclusively in Great Britain : 
Kilshaw v. Jukes, 3 B. & S. 847, 113 Eng. Com. Law ; Shaw 
V. Gault, 16 Irish C. L. R. 357 ; Holme v. Hammond, L. R. 7 
Exch. 218 ; Ex parte Delhasse, 7 Ch. Div. 511. And though 
in New York, the Courts, hampered somewhat by early cases, 
have not felt themselves at liberty to adopt and follow the 
decision in Cox v. Hickman to the full extent, it would be easy 
to show that the American authorities in the main are in har- 
mony with it. Indeed, that is very well shown in Eastman v. 
Clark, 53 N. H. 276, where the authorities are collated. It 
must be admitted, however, that the attempts at an application 
of the test to the complicated facts of particular cases have not 
been productive of harmonious results. A few cases may be 
mentioned which, in their facts, have a resemblance, more or 
less strong, to the one before us. 

Champion v. Bostwick, 18 Wend. 175, was a case where 
parties who were severally owners of horses and stages on dif- 
ferent parts of one stage line made an arrangement that the 
fares received by both should be divided between them in 
proportions agreed upon. This was held to constitute them 
partners, so that a third person injured by the carelessness of 
a driver employed by one might bring suit for the negligence 
of all. But in the somewhat similar case of Eastman v. Clark, 
53 N. H. 276, the conclusion of partnership or no partnership, 
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it was said, must be drawn as one of fact. " The real and 
ultimate question," says Smith, J. (p. 289), " in all cases like 
the present, is one of agency. Did the person sought to be 
charged stand in the relation of principal to the person con- 
tracting the debt ? Participation in the profits is not decisive 
of that question, ' except so far as it is evidence of the rela- 
tion of principal and agent between the persons taking the 
profits and those actually carrying on the business.' Whether 
such relation existed is a question of fact. . . . There is no 
sound foundation for an arbitrary rule of law requiring Courts 
or juries to regard participation in the profits as a decisive test 
which will in all instances necessitate the conclusion that the 
participator is liable for the debts." 

In Farmers' Ins. Co. v. Ross, 29 Ohio St. 429, it appeared 
that by arrangement one party furnished the ground and the 
material for making brick, and also the fuel, and another was 
at the expense of burning the brick. The brick were then to 
be divided, the former receiving one-fourth and the latter 
three-fourths, and the latter was also to pay the former ten 
dollars on each one hundred thousand bricks. This was held 
to create a partnership, and Musier v. Trumpbour, 5 Wend. 
274, and Everitt v. Chapman, 6 Conn. 347, were relied upon 
as authority. 

The New York cases might support this decision, but the 
case of Loomis v. Marshall, 12 Conn. 69, can hardly be con- 
sidered in accord with it. The facts were these: B had a 
cloth factory. A agreed with him to furnish a full supply of 
wool for two years, B to devote the factory for two years 
exclusively to manufacturing, and the net proceeds, after de- 
ducting the incidental expenses and costs of sale, were to be 
divided in the proportion of 55 per centum to A and 45 per 
centum to B, and the cost of manufacture was to be shared in 
like proportion. This was held no partnership. Says Hun- 
tington, J. : " This community of profit is the test to deter- 
mine whether the contract be one of partnership ; and to con- 
stitute it a partner must not only share in the profits, but 
share in them as a principal ; for the rule is now well estab- 
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lished that a party who stipulates to receive a sum of money 
in proportion to a given quantum of the profits, as a reward 
for his labor, is not chargeable as a partner." And of the 
share set off to B he says it " is not expressed in terms to be 
for such compensation ; but this is its legal meaning :" pp. 77, 
79. Moore v. Smith, 19 Ala. 774 ; Bowman v. Bailey, 10 Vt. 
170, and Price v. Alexander, 2 Greene (la.), 427, may be re- 
ferred to for similar views. 

One of Chief Justice Gibson's short but very lucid opinions 
is in point here. Between Bronson, a manufacturer, and 
Dunham, a country merchant, there was an agreement that 
the former should furnish wooden handles made to order to 
the latter, at a tariff of prices to be paid out of the store, on 
the proceeds of the handles ; Bronson finding the labor and 
stuff, and receiving a further compensation for skill and the 
rent of the storehouse, in the form of a commission of fifty 
per centum on the net profits of the whole. It was sought to 
charge Dunham as a partner with Bronson for the price of raw 
material the latter had bought. Upon these facts it is said : 
" Now, it has been so often and so invariably ruled in England 
and America that a commission on profits is not such an in- 
terest in the concern as constitutes partnership that the point 
is at rest. What staggers the mind in this instance is the 
apparent shallowness of the distinction when it is considered 
that a commission of fifty per cent, is no more nor less than an 
equal division of the profits ; but it must not be forgotten that 
the distinction is an arbitrary one, resting on authority, not 
principle ; and that, whatever be the proportion, the relation 
produced by a compensation in the form of a commission is 
in every instance the same. But by the terms of the contract 
Bronson and not Dunham was to procure and pay for the stuff; 
and they were not to be partners in that part of the business. 
This provision I admit would be inoperative against strangers, 
if the parties had held themselves out to the public as part- 
ners, both in buying and selling ; but assuming for the mo- 
ment that there was indeed a partnership in the handles when 
furnished, and in the store when stocked with goods, yet it is 
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to be borne in mind that the handles, as well as the store 
goods, were to be put into the concern as separate contributions 
to the joint stock ; and that, as the stuff for the handles was 
to be procured by Bronson it was consequently to be paid for 
by him, just as the store goods were to be procured and paid 
for by Dunham, having been purchased on separate account. 
There may be a partnership for selling and not for buying ; or 
for buying and not for selling ; or for both buying and selling, 
which is the most usual : as if several put separate quantities 
of wheat into a common stock to be ground into flour and sold 
on joint account ; or agree to buy jointly and divide the article 
when bought ; or agree to buy and sell on joint account. In 
the first case each would be liable for his, own purchases only ; 
but in the second and third cases, each would be liable for the 
whole. Now if there were any partnership in this instance 
it would be of the first class ; and in any view of the case the 
defendant would not be liable :" Dunham v. Rogers, 1 Pa. St. 
255, 262. 

Not dissimilar to this is the case of Denny v. Cabot, 6 Met. 
82, which was also a case in which one party supplied the raw 
material and another manufactured it, and was to receive one- 
third part of the net profits. This proportion, it was found, 
was to be received by the manufacturer only as a compensation 
for his labor and services ; and it was held perfectly compe- 
tent to provide for making compensation by such a standard 
without constituting a partnership. Perrine v. Hankinson, 11 
N. J. 181, is relied upon as authority, among other cases. The 
same doctrine was reiterated in Holmes v. Old Colony R. R. 
Co., 5 Gray, 58 ; Bradley v. White, 10 Met. 303 ; and by Day, 
J., in a careful opinion in Harvey v. Childs, 28 Ohio St. 319, 
already referred to. 

It is needless to cite other cases. They cannot all be recon- 
ciled, but enough are cited to show that in so far as the 
notion ever took hold of the judicial mind that the question 
of partnership or no partnership was to be settled by arbi- 
trary tests it was erroneous and mischievous, and the proper 
corrective had been applied. Except when one allows the 
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public or individual dealers to be deceived by the appearances 
of partnership when none exists, he is never to be charged 
as a partner unless by contract and with intent he has formed 
a relation in which the elements of partnership are to be 
found. And what are these ? At the very least the follow- 
ing : Community of interest in some lawful commerce or 
business, for the conduct of which the parties are mutually 
principals of and agents for each other, with general powers 
within the scope of the business, which powers, however, by 
agreement between the parties themselves, may be restricted 
at option, to the extent even of making one the sole agent of 
the others and of the business. 

In this case we have the lawful commerce or business, 
namely, the keeping of the hotel. We have also in some 
sense a community of interest in the proceeds of the business, 
though these are so divided that all the profits and all the 
losses are to be received and borne by one only. But where 
in the mutual arrangement does it appear that either of the 
parties clothed the other with an agency to act on his behalf 
in this business ? We speak now of intent merely, and not 
of any arbitrary implication of intent which the law, accord- 
ing to some authorities, may raise irrespective of and perhaps 
contrary to the intent. Could Beecher buy for the business a 
dollar's w6rth of provisions ? Could he hire a porter or a 
waiter ? Could he discharge one ? Could he say the house 
shall be kept for fastidious guests exclusively and charges 
made in proportion to what they demand, or on the other 
hand that the tables shall be plain and cheap so as to attract 
a greater number ? Could he persist in lighting with gas if 
Williams chose something different, or reject oil if Williams 
saw fit to use it ? Was a servant in the house at his beck or 
disposal, or could he turn off a guest that Williams saw fit to 
receive, or receive one that Williams rejected as unfit ? In 
short, what one act might he do or authority exercise which 
properly pertains to the business of keeping hotel, except 
merely the supervision of accounts, and this for the purpose 
of accounting only ? And how could he be principal in a 
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business over which he had absolutely no control ? Nor must 
we forget that this is not a case in which powers which might 
otherwise be supposed to exist are taken away or excluded 
by express stipulation ; but they are powers which it is plain 
from their contract the parties did not suppose would exist, 
and, therefore, have not deemed it necessary to exclude. 

On the other hand, what single act are we warranted in 
inferring the parties understood Williams was to do for, and 
as the agent of, Beecher ? Not to furnish supplies surely, for 
these it was expressly agreed should be furnished by Williams 
and paid for daily. Not to contract debts for water and gas 
bills and other running expenses, for by the agreement there 
were to be no such debts. Nor was this an agreement merely 
that expenses incurred for both were to be met without the use 
of credit, but it was expressly provided that they were to be 
the expenses of one party only, and to be met by him from 
his own means. There was to be no employment of credit, 
but it was the credit of Williams alone that was in the minds 
of the parties. 

It is difl&cult to understand how the element of agency 
could be more perfectly eliminated from their arrangements 
than it actually was. Beecher furnished the use of the hotel 
and a clerk to supervise the accounts, and received for so doing 
one-third the gross returns. It was not understood that he 
was to intermeddle in any way with the conduct of the business 
so long as Williams adhered to the terms of his contract. If 
the business was managed badly Beecher might be a loser, but 
how could he help himself? He had reserved no right to cor- 
rect the mistakes of Williams, supply his deficiencies, or over- 
rule his judgments. He did, indeed, agree to take and account 
for whatever furniture should be brought into the house by 
Williams, but the bringing any in was voluntary, and so far 
was Beecher from undertaking to pay to the sellers the pur- 
chase price, that on the contrary the value was to be offset 
against the deterioration of that which Beecher supplied ; and 
it was quite possible that, as between himself and Williams, 
there might be nothing to pay. And while Williams was not 
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compellable to put any in, Beecher, on the other hand, had no 
authority to put any in at the cost of Williams. 

It is plain, therefore, that if there is any agency in this case 
for Beecher to act for Williams, or Williams to act for Beecher, 
it is an agency implied by law, not only without having ex- 
pressed a purpose that an agency shall exist, but in spite of 
their plain intent that none shall exist. If, therefore, we shall 
say that agency of each to act for the other, or agency of one 
to act for both in the common business, is to be the test of 
partnership, or to be one of the tests, but that the law may 
imply the agency irrespective of the intent, and then imply 
the partnership from the agency, we see at once that the test 
disappears from all our calculations. To imply something in 
order that that something may be the foundation whereupon 
to erect an implication of something else is a mere absurdity. 
The test of partnership must be found in the intent of the 
parties themselves. They may say they intend none when 
their contract plainly shows the contrary ; and in that case 
the intent shall control the contradictory assertion ; but here* 
the intent is plain. 

We have not overlooked any one of the circumstances 
which on the argument were pointed out as peculiar to this 
case. None of them is inconsistent with the intent that 
Beecher was to be paid for the use of his building and furni- 
ture merely. He retained possession ; but a reason for this 
appears in the power he reserved to terminate the arrange- 
ment whenever the contract was broken by Williams. Being 
in possession he might suppose he could eject Williams with- 
out suit. He might also think it important to the reputation 
of the hotel that no landlord should be in debt for supplies or 
for servants' wages ; and for that reason require cash pay- 
ments. It is easy to see that as lessor he might have had an 
interest in all the stipulations to which Williams's assent was 
required. 

There is another view of this case that seems to us conclu- 
sive. It is urged on behalf of defendants in error that Beecher 
was a dormant partner. Now a dormant partner is a secret 
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partner ; one who becomes such by a secret arrangement, 
while his associate is held out to the world as sole proprietor 
and manager of the business. Was this the case here ? Noth- 
ing in the record indicates it. Beecher was in possession of 
the hotel, and we must suppose had his clerk there. These 
were facts open and patent to the whole world who had occa- 
sion to go there or to deal with Williams. They naturally 
suggested the inquiry what was the arrangement between the 
parties ; and there is nothing in the case to indicate that plain- 
tiff in error would not have learned all the details of the 
arrangement had they made the necessarj'^ inquiries. There 
is no indication anywhere of intended secrecy. If, therefore, 
there was any partnership at all, it existed because the con- 
tract and the open and public conduct of business under it 
created one, and the right of the defendants in error to re- 
cover must depend upon whether they had a right, with the 
contract before them, to understand that they were furnishing 
supplies on the credit of Beecher. Would they have had 
this right ? If so, no interference of Beecher, and no notice 
to them not to sell to Williams relying on Beecher's credit, 
would have been of the least avail. If he had said to them, 
"Gentlemen, by our contract Mr. Williams furnishes all the 
supplies ; I do not and cannot control in respect to quality, 
quantity, or cost ; he alone, by our understanding, is to pay 
for them, and I forbid you to sell on my credit ;" it would all 
have been useless. On their view of the case he was bound 
by an iron rule of the law, from which it would have been 
impossible to rescue his credit until the arrangement with 
Williams should in some manner be terminated. And this 
would have been the case also even if the arrangement with 
Williams had been a secret one, and Beecher had attempted 
to protect himself by disclosing its terms. This is as much as 
to say that parties are not at liberty to contract as they please, 
even when they propose nothing wrong and do nothing unfair 
to any one. But we cannot bring our minds to this result. 

Our conclusion is that Beecher and Williams, having never 
intended to constitute a partnership, are not as between them- 
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selves partners. There was to be no common property, no 
agency of either to act for the other or for both, no partici- 
pation in profits, no sharing of losses. If either had failed to 
perform his part of the agreement, the remedy of the other 
would have been a suit at law, and not a bill for an account- 
ing in equity. If either had died, the obligations he had as- 
sumed would have continued against his representatives. "We 
also think there can be no such thing as a partnership as to 
third persons when as between the parties themselves there is 
no partnership and the third persons have not been misled by 
concealment of facts or by deceptive appearances. 

The judgment must be reversed with costs and a new trial 
ordered. 

Wentworth'a Lindley, 31 et seq. ; Eastman v. Clark, 53 N. H. 276 ; Hart v. 
Kelley, 83 Pa. St. 286 ; Cox v. Hickman, 8 H. L. Cases, 268 (1860) ; Central 
City Sav. Bank v. Walker, 66 N. Y. 424 ; Meehan v. Valentine, 145 U. S. 611 ; 
Harvey v. Childs, 28 Ohio St. 319. 



(b.) Participation in both Profit and Loss. 

DUEYEA V. WhITCOMB. 

Supreme Court of Vermont, 1858. 
31 Vt. 393. 

Book Account. The auditor reported that on the 20th of 
August, 1854, the defendant, the plaintiffs, and Isaac B. Lewis, 
made an agreement in the city of New York, where both the 
plaintiffs and Lewis resided, and were engaged in the purchase 
and sale of potatoes, that the defendant, who resided in Wells 
River, in this State, should purchase potatoes during that 
season in Vermont and New Hampshire, taking the advice of 
the plaintiffs and Lewis, from time to time, in regard to the 
price, amount, and market of such purchases ; that the defend- 
ant was to devote his whole time to this business, and was to 
have six cents per bushel to cover the expense of buying and 
carrying the potatoes, which sum of six cents per bushel was 
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to be added to the cost of the potatoes ; that if it should 
become necessary in the course of such purchases for the 
defendant to visit other parts of the country, the expense 
thereof should be borne, one-half by the defendant, one-quarter 
by Lewis, and one-quarter by the plaintiffs ; that the defendant 
was to send the potatoes purchased by him to such market as 
he should think best, advising however, on this subject, with 
Lewis and the plaintiffs ; that all the potatoes, which the 
defendant should purchase and send to New York were to be 
taken by Lewis or the plaintiffs, and sold at the highest market 
price by the one who should receive them, such party charging 
nothing for selling, and each to be accountable for their own 
sales ; and if the defendant chose to send any of the potatoes 
purchased by him to any other market than New York, he 
should be accountable for the amount of the sales thereof; that 
all the expenses of transportation of the potatoes to market 
were to be paid by the defendant, and added to the general 
costs of the potatoes, and at the close of the season the profit 
or loss on all the potatoes purchased by the defendant were to 
be apportioned among the parties as follows : to the defendant 
one-half, to the plaintiffs one-quarter, and to Lewis one- 
quarter ; and that if the defendant at any time needed more 
funds than he had for such purchases, he might draw on Lewis, 
or on the plaintiffs, in such a manner and to such an extent 
that the defendant should furnish one-half of the money for 
such purchases, the plaintiffs one-quarter, and Lewis one 
quarter. 

The auditor further reported that in pursuance of this 
agreement potatoes were purchased by Whitcomb, and sent to 
market and sold by the other parties, and that upon an adjust- 
ment of the claims of the plaintiffs against the defendant, 
arising out of such purchases and sales (which were the only 
matters embraced in the plaintiffs' account), including the 
defendant's share of a loss in said business, computed accord- 
ing to the terms of the agreement, he found that the defendant 
was indebted to the plaintiffs in the sum of $848.45. 

The auditor further reported that at the time the above- 
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mentioned arrangement was made, nothing was said between 
the parties about a partnership, and the auditor found from the 
foregoing facts that neither of the parties at that time supposed 
they were forming a partnership, or intended to form one. 

The defendant insisted before the auditor, as well as before 
the County Court, that this arrangement constituted a part- 
nership between him, the plaintiffs, and Lewis, and claimed 
that the affairs of such partnership could not be adjusted in 
this action. 

But the County Court rendered judgment upon the report for 
the plaintiff's for the amouiit reported by the auditor, to which 
the defendant excepted. 

Aldis, J. As this is a case where the rights of the partners 
inter se merely are concerned, where no question as to third 
persons is involved, the criterion to determine whether the 
contract is one of partnership or not, must be, what did the 
parties intend by the contract with which they made as be- 
tween themselves? 

If we regard the agreement itself, as set forth in the auditor's 
report, it is clearly a partnership. The agreement was verbal, 
but by the finding of the auditor may be considered as in 
writing at this time. Giving to the contract, as stated in the 
report, the same construction that we should to articles in 
writing of the same tenor, it appears to us to have every 
ingredient of a partnership. 

The parties all furnish a share of the capital, Whitcomb 
one-half, Lewis one-quarter, the Duryeas one-quarter. They 
jointly own the property when purchased. It is purchased in 
order to be sold again for their joint and mutual benefit, 
thereby negating the idea of separate control and disposition 
of their interests in the property purchased, and of separate 
interests in the proceeds. Each is to share in the final profit 
or loss ; at the close of the season the profits or losses are to be 
divided, to Whitcomb one-half, to Lewis a quarter, to the 
plaintiffs a quarter. Each is to aid in selling, and to contri- 
bute his aid, skill, and knowledge to get the highest price. 



IN THE LAW OP PARTNERSHIP. 61 

The case of Griffith & Co. v. Buflfum & Ainsworth, 22 Vt. 
181, where the defendants were held to be partners as between 
thomselves, is not so strong to show a partnership as this ; for 
there the agreement to share in the losses seems to have been 
implied, whilst here it is expressed. 

The fact that each was to be accountable for his own sales, 
amounts only to this, that each should sell for cash ; if either 
did not, he was to be accountable for his sale as cash. The 
proceeds of the sales by each would belong to them jointly, 
not severally. This provision is as consistent with an agree- 
ment for a partnership as with any other : Noyes v. Cushman, 
25 Vt. 390. So that Whitcomb was to have the control of the 
potatoes, and to run them to the best market, taking the 
advice of Lewis and the Duryeas on the subject, is, when we 
consider where the parties resided, where the potatoes were to 
be bought, and to what markets they might be sent, and that 
Whitcomb was to buy them, as consistent with a contract of 
partnership as with any other. 

I. This agreement does not belong to the class of cases 
where the parties are jointly interested in certain proportions 
in the property purchased, but not in the final profits or losses ; 
where each of the part owners has the power of separate dis- 
position of his interest. Such is the case of Coope v. Eyre, 1 
H. Bl. 37, a leading illustration of the class. 

II. It is not of the class where a party receives a portion of 
the profits as a compensation for his labor as an agent or 
servant. Each furnished a portion of the capital, each was a 
part owner of the property when purchased, and of the 
proceeds when sold. Neither could be said to be the servant 
or agent of the other. An agent who receives a share of the 
profits as a compensation for his services, is not expected to 
share in losses ; if there are no profits he loses his labor or 
wages, but he loses no more, though there are further losses to 
be borne bj' the partners. 

Of this class is Kellogg v. Griswold, 12 Vt. 291 ; and Mason 
V. Potter, 26 Vt. 722. 

III. Nor is it a case where a share of the gross or net earn- 
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ings is to be paid as a compensation for the use of capital, or 
as rent; and where the party receiving such compensation has 
no interest in the business, the property and the proceeds, but 
only a right of action against the other parties. Here the 
parties jointly contributed capital, labor, and skill, were joint 
owners of the propertj' from the time of its purchase till the 
final division of profits or loss. No severance of their interests 
could be had, no ascertainment of their respective shares or 
interests could be made, till a final accounting. They must 
have relied on the property and its proceeds to secure to each 
his final share, no matter by whom the property might be sold, 
or its proceeds held. 

Hence the cases of Tobias v. Blin, 21 Vt. 544 ; Bowman et 
al. V. Bailey, 10 Vt. 170, and Bradley v. Ambler, 6 Vt. 119, 
do not apply. Of the same class are Denny v. Cabot, 6 Met. 
92 ; Holmes v. The Old Colony E. R. Co., 6 Gray, 58 ; Loomis 
V. Marshall, 12 Conn. 69, and various other cases cited by 
counsel. 

It is said, however, that the author finds that the parties did 
not intend to form a partnership, and that such intention 
must govern. 

It is with contracts of partnership as with all other con- 
tracts, that as between the parties to them their intention 
must govern. Hence an express stipulation in a contract 
that the parties thereto shall not thereby become partners, is 
binding and of great significance in giving construction to the 
instrument, especially if the terms are doubtful or susceptible 
of more than one meaning. 

1. It is to be noted that in this case there was no such 
express stipulation. The auditor's report says, " at the time 
of the arrangement in New York, August 20, 1854, nothing 
was said about a partnership, and neither of the parties at 
that time supposed they were forming a partnership, or 
intended to form a partnership." As nothing was said about 
a partnership, the parties could not have stipulated that their 
contract should not create one. 

2. The report states what was the arrangement of August 
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20, 1854. That was a contract for a partnership. If their 
contract was for a partnership by necessary legal construction 
(which we have found that it was), and they intended to make 
the contract (and this appears from the report), the legal effect 
of their contract could not be varied by their not supposing it 
to be what it was. The further statement in the report that 
they did not intend to form a partnership seems inconsistent 
with the other facts. One is at a loss to perceive how the 
auditor could discover such an intention when nothing was 
said about a partnership, and when the contract, which they 
made, was a partnership. Probably the fair construction of 
the report is ' that the parties were not aware of the legal 
extent and obligation of the contract into which they entered. 

As the contract imports a partnership, we must hold, in the 
absence of any express stipulation and of any other circum- 
stances to show the contrary, that they intended to create the 
relation which the contract expresses. 

IV. The action is book account. The accounts presented 
for adjustment are all partnership accounts. None of them 
are properly chargeable on book. The case' of Green & 
Roberts v. Chapman, 27 Vt. 236, has settled the construction 
of the statute of November 18, 1852, viz. : that where there 
are no items properly chargeable on book, the action of book 
account will not lie for the adjustment of other items proper 
for the action of account. 

The result is that the judgment of the County Court is 

reversed and judgment rendered for the defendant to recover 

his costs. 

Wentworth's Lindley, 7, 10; Pierce «. Shippee, 90 111. 371; Morse v. Eich- 
mond, 97 111. 303 ; Marsh v. KusseU, 66 N. Y. 288 ; Meaher v. Cox, 37 Ala. 201. 
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Stevens v. Faucet. 

Supreme Court of Illinois, 1860. 

24 111. 483. 

Caton, C. J. The decision of this case depends entirely 
upon the determination of the question whether, as between 
themselves, the firms of Stevens & Co. and Faucet & Co. were 
partners in the purchase and tanning of these hides, and the 
sale of this leather. If they were such partners, then the 
defendant below was a joint owner with the plaintiffs of the 
leather which he surreptitiously took away and converted to 
his own use, for which this action of trover was brought. The 
agreement between the parties was this : 

" It is this day agreed between Faucet, Isham & Co., of New 
York city, and W. H. and F. Stevens, of Stevensville, Sullivan 
County, New York, that said Faucet, Isham & Co. shall send 
to said W. H. and F. Stevens, what hides they may require 
for the purpose of being tanned, and manufactured into sole 
leather in their tannery, at said Stevensville, for three years 
from this date. The number of hides is not to be less than 
fifteen thousand each year, nor more than twenty-five thou- 
sand each year, unless both parties, in writing, shall hereafter 
agree to increase or lessen the amount. 

" W. H. and F. Stevens, during the said three years, are not 
to tan hides for any other partj\ W. H. and F. Stevens agree 
to receive the hides at a dock in the city of New York, to pay 
all expenses of transportation to their tannery, to tan and 
manufacture them into sole leather in a good and workman- 
like manner, to make leather of a quality and a gain in weight 
equal to that made by all first-class tanners, and to return the 
leather so tanned to said Faucet, Isham & Co., at a dock in 
the city of New York, clear of all expenses of transportation. 
For all which services, Faucet, Isham & Co. agree to pay said 
"VV. H. and F. Stevens five (5) cents per pound for each pound 
of leather so tanned and returned, which shall be due at the 
average time of each invoice. 
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"It is further agreed that all the profit and lofes oil all the 
leather manufactured under this contract shall be equally 
divided between both parties, which shall be determined as 
follows : After said Faucet, Isham & Co. shall have sold the 
leather manufactured from each invoice of hides, they shall 
deduct from the gross amount of such sales the cost of the 
hides, with five per cent, added thereto, the amount paid and 
payable for tanning. All costs and charges of cartage on both 
hides and leather, inspection, exchanges, and interests on all 
these amounts, till the sales are due, by average. Also six per 
cent, on the gross amount of the sales, and the balance or difi"er- 
ence, being gain or loss, shall be equally divided between said 
Faucet^ Isham & Co. and said W. H. and F. Stevens. Faucet, 
Isham & Co. are to take the sole risk of all sales made on credit. 

"W. H. and F. Stevens agree to return the leather from 
each invoice of hides within eight tnonths from the time they 
leave the city of New York, ptovided that each invoice shall 
not exceed one thousand hides. In such case they agree to 
return them in a fair proportionate time; and provided 
further, that in case hides are sent faster than they can be 
worked, an allowance shall be made in proportion. Faucet, 
Isham & Co. sha;ll procure what insurance against fire they 
may think necessary, one-half the cost of which shall be paid 
by W. H. and F. Stevens. 

"New York, August 7, 1855." 

As we are investigating this question of partnership for the 
purpose of determining in whom the legal title to this leather 
was vested, it is of paramount importance to determine what 
was the intention of the parties on that point, as manifested by 
this agreement. It must be remembered that this is not a 
question between third persons and the parties to the agree- 
ment, growing out of the subject-matter of the agreement, but 
it arises between, and affects only parties to the agreement. 
In such a case the intention of the parties must control, in 
this as well as in all other agreements, when that intention 
can be satisfactorily ascertained by the terms of the agreement. 

After the most careftil and scrutinizing consideration we 
5 



66 ILLUSTRATIVE CASES 

have been able to give this subject, we are well satisfied that 
it was the intention of the parties that the title to the hides 
and leather should all the time remain in Faucet, Isham & 
Co. By the first paragraph, Faucet, Isham & Co. agree to 
send what hides they may require to the Stevens, for the pur- 
pose of being tanned, for three years. 

By the second paragraph, the Stevens agree not to tan hides 
joT any other party. They agree to receive the hides, transport 
them to their tannery, to manufacture them into sole leather, 
and to return the leather, so tanned, to Faucet, Isham & Co. 
at a dock in New York, clear of all expenses of transportation. 
For all which services Faucet, Isham & Co. agree to pay the 
Stevens five cents per pound for each pound of leather so 
tanned and returned. Here is simply an agreement for work 
and labor of one party, to be performed upon the material of 
the other party, for a stipulated compensation, and so the par- 
ties understood and intended. Of this there can be no doubt. 
More appropriate terms for expressing such intent could not 
have been selected. 

The next paragraph stipulates that the profit and loss on all 
the leather manufactured under this contract should be equally 
divided between both parties. And the balance of the para- 
graph shows what Faucet, Isham & Co. should charge against 
the proceeds of the leather when sold, in order to ascertain the 
gain or loss, which was to be equally divided between the two 
firms. This, no doubt, constituted a partnership, but in what, 
or to what extent, is the question to be determined. Was it 
.the intention of this provision to change the relations which 
had been established in the preceding part of the agreement? 
We think it was, to the extent there stated, and no farther. 
It gave the Stevens a right to one-half the profits which Faucet, 
Isham & Co. should realize by the transaction, and obliged 
them to pay one-half the losses which should be sustained, but 
gave them no interest in, or title to, the hides or leather. It 
was manifestly still the intention of both parties that the title 
to the property should belong to Faucet, Isham & Co. If 
such was their intention, the partnership only extended to the 
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proceeds of the leather, and not to the leather itself, or rather, 
to the profit or loss resulting from the transaction. Does the 
law forbid such an arrangement when the parties so desire 
and design it ? We think not. 

Suppose, after what is now written in this agreement, the 
parties had added a declaratory clause, stating that it was not 
the intention of the parties to form a copartnership, either in 
the purchase of the hides, or in the manufacture or sale of the 
leather, but only that the Stevens should be entitled to an ac- 
count after the leather was sold, and to share in the profits or 
loss when ascertained. Had this been done, none will contend 
that this declaratory provision would be nugatory, as contrary 
to any established legal principle. We think the same inten- 
tion of the parties is manifest from the terms which they have 
used in this agreement. It is as manifest that all parties in- 
tended that Faucet, Isham & Co. should own, hold, and control 
the hides and leather as if it had been so declared in distinct 
terms, and in a separate clause. Indeed, to have inserted such 
a clause would have been but mere repetition, for the intention 
is as manifest now as it would be then. When the Stevens 
agreed to tan hides for Faucet, Isham & Co. for a stipulated 
price per pound, which the latter agreed to pay them, can any 
one doubt that it was the intention of both parties that the 
Stevens should have a right to sue the other parties at law 
for the price agreed upon ? Was it the intention of either 
party that Faucet, Isham & Co. should be liable to the work- 
men employed by the Stevens in the manufacture of this 
leather? And yet these consequences would follow if they 
designed to form a partnership in the purchase of these hides 
and the manufacture of this leather. Such was clearly not 
their intention. Although sharing in the profits and loss of a 
concern or enterprise ordinarily creates a partnership in such 
concern or enterprise, between the parties thus sharing the 
profits and losses, yet it will not always do so. Suppose the 
third paragraph in this agreement had been omitted, and a 
third party had heard of the arrangement, and, believing it 
would be a profitable undertaking, had offered Faucet, Isham 
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& Go. $10,000 if they would pay to him one-half of the profits 
which they should make by the operation, and they had ac- 
cepted the offer ; but they, being cautious men, and having 
some doubts of the success of the enterprise, gave another party 
$5,000 to insure them against loss, or had even purchased such 
insurance of the same party to whom they had sold the half 
of the profits, we conceive no partnership in the purchase of 
the hides and the manufacture of the leather would have been 
created between the parties to such an agreement, and for the 
very good reason that it would not be their intention to create 
a copartnership. There would be no intention to vest in the 
party to whom they had sold a share of the profits, any title 
to, or interest in, the leather, but simply an interest in the 
profits. If the inquiry be made, why was this arrangement to 
divide the profits and losses made, if there was no design to 
create a partnership in the manufacture and sale of this 
leather, we think it is not difficult to answer the question. 
The inducements to this provision are quite obvious. The 
price agreed upon for tanning these hides was a low one. The 
evidence shows that the hides were about doubled in value by 
the process, and the price agreed upon for the manufacture of 
the leather was less than a quarter of its value when manu- 
factured, leaving an apparent profit of more than fifty per 
cent, on the money which Faucet, Isham & Co. would be re- 
quired to invest in the purchase of the hides. This could not 
have escaped remark in the negotiation, and if such profits 
should be realized, it was but reasonable that the manufac- 
turers should receive a greater compensation for their labor. 
Both parties might well have deemed it for their mutual in- 
terests to provide that a part of the price for the work and 
labor to be performed should be contingent, dependent, to a 
certain extent, upon the manner in which that work should 
be performed. In this way a higher inducement to perform 
the work well was presented than if they were to receive a 
fixed compensation to the full value of first-class work. This 
arrangement was, manifestly, but a mode adopted for part 
payment for the work to be performed. Such cases are almost 
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of daily occurrence in tlie transaction of business and in the 
courts. The case of Porter v. Ewing, decided at this term, 
was one where a party was to receive compensation for services 
to be performed in an enterprise by receiving half the profits 
resulting therefrom. There we held that the party had no in- 
terest in the property bought and sold in the prosecution of 
the enterprise, but only in the profits, when profits should be 
realized and ascertained, although the party who was held not 
to be a partner was, by the agreement, made the active man 
of the concern, and actually did all the buying and selling of 
the property. 

We are well satisfied that it was the intention of all the par- 
ties to this agreement that the title to this property should be 
vested and continue in Faucet, Isham & Co., and that the de- 
fendant was liable to them for its conversion. 

Some other minor questions were made, but one of which 
we deem it necessary to notice. It was objected that the manu- 
facturers had a lien on the manufactured articles for work 
bestowed upon it, and hence, they had such an interest in it as 
would protect them from an action of trover and conversion. 
By the provisions of the contract, they relinquished the right 
to such lien. They agreed to deliver the leather without 
requiring prepayment for their work. This of itself would 
destroy the lien. But admitting such lien existed^ this tort 
was committed by but one of the partners entitled to the lien, 
while the other was entirely innocent. The tort-feasor could 
not, by his wrongful act, appropriate to himself the whole 
amount due to himself and his copartner. This conversion 
by one partner would not justify Faucet, Isham & Co. in re- 
fusing to pay the other partner or the firm the amount due 
them for the work done. 

We find no error in the record, and the judgment must be 
affirmed. 

Judgment afiirmed. 

Dwinel v. Stone, 30 Me. 384 ; Edwards v. Tracy, 62 Pa. St. 374 ; McDonald v. 
Matney, 82 Mo. 358 ; Clifton v. Howard, 89 Mo. 192 ; Osbrey v. Riener, 51 N. Y. 
630; BuUen v. Sharp, L. B. 1 0. P. 86; ExpaHe Delhasse, 7 Ch. D. 511, 521. 
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(c.) Participation in Profits, no Agreement as to Losses. 

Beechek v. Bush. 

Supreme Court of Michigan, 1881. 

45 Mich. 188. 

Ante, page 46. 



JOINT OWNERSHIP. 

VooKHEES V. Jones. 

Supreme Court of New Jersey, 1861. 

29 N. J. Law, 270. 

The Chief Justice. The only question at the trial was, 
whether the defendant was a partner in the firm of Seymour 
& Tower. The Court directed a verdict for the defendant, 
upon the ground that the plaintiff had entirely failed to give 
any legal evidence of the partnership ; that neither the agree- 
ments and documents offered in evidence, nor the testimony 
of the witnesses, showed any such agreement to participate 
in the profits of the business as to make Jones responsible to 
creditors. 

The action of the plaintiff was upon a note made by Sey- 
mour & Tower. 

The rule is well settled that whenever a person becomes 
entitled to an actual participation in the profits of the joint 
business as profits, so as to entitle him to an account and give 
him a specific lien on the partnership assets for payment of 
his share of the profits, in preference to the creditors of the 
individual partners, he becomes a partner as to creditors of 
the firm, although it may be expressly agreed between them 
that he shall not be so considered. The members of a firm 
cannot enjoy all the benefits of a partnership and, by a secret 
agreement among them that they shall not be so considered, 
exempt themselves from the liabilities that flow from the rela- 
tion : Brundred et al. v. Muzzy & Welles, 1 Dutcher, 279 ; Coll- 
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yer on Part. 81 ; Waugh v. Carver, 1 Smith's L. C. 968 ; 2 H. 
Black. 235 ; Grace v. Smith, 2 W. Black. 998 ; Cushman v. 
Bailey, 1 Hill, 527. 

But if the profits are taken in the character of an agent or 
servant as a mere compensation for services, and the party is 
so held out to the world, he is not, even as to creditors, held 
to be a partner. It seems to me that the true limitation upon 
the general rule is very clearly expressed by Story in his 
work on Partnership, § 38. This is the rule in Massachusetts, 
Denny v. Cabot, 6 Metcalf, 82 ; in Connecticut, in Loomis v. 
Manhall, 12 Conn. 69 ; Perrine v. -Hankinson, 6 Halst. 181 ; 
in New York, Vanderburgh v.. Hull, 20 Wend. 70 ; 3 Kent's 
Com. 25, 4th ed. ; Champion v. Bostwick, 18 Wend. 184. 

This limitation upon the rule seems eminently just. Why 
should a mere employee of a firm, who is bound to obey 
orders to transact all the business under the direction of his 
superiors, who has no control over the operations of the firm, 
who cannot limit its operations or direct its investments, be 
held liable to creditors, the contraction of whose debts he 
could not prevent if he had desired, and this not because 
he had agreed to become a silent partner, but merely because 
his compensation was contingent upon the success of the 
business ? 

The Judge at the circuit thought the case now before the 
Court fell within the principle of the cases just cited, and so 
ruled when he directed a verdict for defendant. Seymour & 
Tower were contractors with the Northern Railroad Company 
for the building of their road, and also had an agreement for 
the lease of the road. The firm was engaged in the construc- 
tion of the road, and the plaintiff's debt was contracted for 
services in laying the track. 

On the 6th of February, 1858, Seymour & Tower agreed, 
under their hands and seals, to pay over to one Thomas Cum- 
mings, Jr., the one-third part of the net profits of the contract 
for building the road, when received by them, and also the 
one-third of the net profits to be made from the running of 
the road. The paper declares that these payments were to be 
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made to compensate him for services in procuring the contract 
from the company, and by it he stipulates to give them the 
benefit of his experience, skill, and judgment in the construc- 
tion o'f the road. 

On the 8th day of November following, Cummings, by 
an assignment indorsed upon the last-mentioned agreement, 
conveyed to Dana & Jones, the defendants, his entire interest 
in the " within described contract for constructing and equip- 
ing the Northern Railroad of New Jersey, made between 
Seymour & Tower and the company, and one-half of his 
interest in the lease of the road, thereby giving Dana & Jones 
the entire control, benefit, and advantage of his interest 
thereby assigned. The consideration expressed in this agree- 
ment was $20,000, paid by them to Cummings. 

I think the legal eifect of the agreement between Seymour & 
Tower and Cummings was not to make him a partner with 
them. He was to be paid for his services rendered in procur- 
ing the contract to build the road and the lease one-third part 
of the net profits of the construction and also of the lease. It 
was a compensation for his past and future services as an em- 
ployee of the company ; he was not to have any control over 
the work or any lien on the profits in preference to the credits 
ors of the partners. The agreement does not convey to him 
in. terms any interest in the business or contract ; it is a simple 
covenant to pay to him one-third of the profits, when received 
by Seymour & Tower ; he has no right to receive them him- 
self The agreement seems to have been drawn with a view 
to the rules regarding the liability of an employee, agent, or 
servant, so as not to charge Cummings with any responsi- 



If the parties intended that Cummings should have all the 
substantial rights and powers of a partner, the agreement does 
not express by its terms that meaning, nor does the assignment 
of his interest by Cummings to Dana & Jones do anything 
more than transfer Cummings's rights to Dana & Jones by its 
terms of assignment. Cummings could only assign what he 
had. 
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But in this assignment Cummings and Dana & Jones put a 
construction upon the agreement between Cummings and Sej^- 
mour & Tower, which, if it was wliat the parties intended by 
that agreement, alters very materially its scope. The matter 
assigned is stated to be his interest in the contract for construct- 
ing and equipping the Northern Railroad and half his interest 
in the lease. 

If Cummings was to be relieved from the responsibility of a 
partner it was because he had no interest in the business, but 
was a mere agent or employee having no control over the 
business, receiving by contract personal to the partners, and 
not affecting the partnership business a compensation for past 
and future services, ascertained and rated by what the share 
of the profits mentioned would amount to. If, therefore, Sey- 
mour & Tower, by any paper executed between them and 
Cummings, by expression or fair implication, so modified the 
original contract by which Cummings acquired his rights as 
to give his assignees a share in the contract and lease and the 
business, and entitle them to the substantial rights of partners 
in the control of the business and the receipt of its profits, then, 
by force of such modification, they became partners. 

This brings us to the consideration of the agreement of the 
10th of November, sealed by Seymour & Tower and Jones & 
Dana. It recites that Jones & Dana had, with their consent 
and approbation, bought the entire interest of Cummings in 
the contract for construction and equipment, and one-half his 
interest in the lease, for $20,000, and that Jones & Dana had 
agreed to assist in raising money for the completion of the 
work, by the use of their own and their friends' names and 
influence, and had assisted before that in the same way, and 
Seymour & Tower agreed that the $20,000 should be paid out 
of the price for construction, and should be charged to profits 
and loss before any division of the profits of the contract, and 
they thereby assigned, sold, and transferred to Dana & Jones 
one-sixth part of the entire contract for construction and 
equipment of the road, and one-fourth part of the entire 
lease of said road, with all the benefits, profits, and advantages 
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derived and to be derived from the construction, equipment, 
running, and working of said railroad under said contract and 
lease, it being the intention of this agreement to make the in- 
terest of Dana & Jones, in all respects, equal with Seymour & 
Tower's interest in both said contract and lease. After other 
stipulations, the closing stipulation is that the business shall 
be conducted in the name of Seymour & Tower. By this 
agreement, beyond a doubt, Seymour & Tower and Dana & 
Jones became partners, not only as to creditors but inter sese. 

It was not a mere ratification of the transfer of Cummings's 
rights to Dana & Jones, but a sale of the one-sixth interest in 
the construction contract, with all its privileges and benefits, 
to Dana & Jones. It was a sale and conveyance of an interest 
in the business itself, with its profits, an interest which Dana & 
Jones acquired by the assignment directly from Seymour & 
Tower, and not through Cummings. Cummings sold them 
one-third, Seymour & Tower had two-thirds ; they sold them 
one-sixth — that is, divided the odd one-third which they had 
more than Dana & Jones, between them, and thus made them 
all equal in that contract. Thej'^ also sold them one-fourth of 
the lease itself, in so many words. They already had one- 
sixth, which they bought of Cummings, which gave them 
five-twelfths, leaving also five-twelfths of the lease in Sey- 
mour & Tower, and one-sixth in Cummings, which he had 
not sold to Dana & Jones. The agreement was not to pay a 
part of the profits to them for services, but an absolute sale of 
an interest in the business of Seymour & Tower, which carried 
with it, as a consequence, the right to a share of the profits. 

The agreement expressly declares it to be the intention of 
Ihe parties to make the interest of the parties in the contract 
end lease equal. What was the contract? It was a right to 
do certain work for the railroad company. What was the 
interest in the contract but an interest in the job, in the right 
to do the work ? It was to be a joint interest in doing certain 
work, and getting the payment for it, giving to all the parties 
having this joint interest equal control and equal responsi- 
bilities. 
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I cannot see how a clearer interest in a partnership and its 
business can be created than was done by this agreement short 
of words saying that they are admitted as partners. 

It is to be observed that they were to have this interest in 
consideration of services they had rendered in the financial 
department of the business, which they were to continue to 
render. They not only had an interest in the profits, as such, 
but that interest arose not from an agreement to pay them, 
but because of a conveyance of the fund out of which they 
were to come. 

There was no agreement that they, Seymour & Tower, 
should do the work without them, and they reap a part of the 
profits ; on the contrary, they and their friends were to con- 
tribute credit and money, by which the work was to be car- 
ried on. 

The learned Judge erred in the construction which he put 
upon the contracts. 

But it was argued that the defendant, Jones, was not a part- 
ner, because, although he might so appear by the papers, he 
acted as a mere locum t&nens for Demarest, the president of the 
road ; that it was verbally understood among all the parties 
that Jones had' no interest ; that what appeared to be his was 
in reality Demarest's. 

It was objected, at the trial, that this verbal testimony, 
inconsistent with the import of the papers, was not admis- 
sible. 

If, therefore, as was urged, all the parol evidence showed this 
understanding, was parol evidence competent for that purpose ? 
and, if competent, did it show anything more than that Jones 
was a trustee without beneficial interest ? These are the ques- 
tions to be decided. And — 

1. Was it admissible ? 

The creditor says — You, by the agreements between you, 
which, in an action against you by Jones would conclude you, 
are partners. Jones replies — True, I can hold them as part' 
ners, and so can they me, and the verbal agreement would be 
no defense to them or me because we are parties to it ; you are 
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not, and therefore we are not estopped by them from showing 
the true relation between us. The answer is, that although 
the creditors are not partners to the agreement in writing they 
are so far privies in contract as to give them the right for their 
own protection to enforce the legal obligations of the partners 
to one another, to contribute to a joint fund for the benefit of 
creditors, and the rule excluding parol evidence which would 
be inadmissible between the parties applies in favor of creditors 
of those who have thus agreed to be jointly bound. 

I think it is clear that in a suit by a creditor for his debt a 
person who by the articles appears to be a partner shall not bo 
permitted to show by pai'ol evidence that he never was, thiit 
the instrument did not contain the true agreement. That was 
the effort in this case. 

It is another question whether his retirement from the firm 
may not be proved by parol. The evidence was inadmissible 
for the purpose offered. 

As to the second question, the evidence, even if received 
and weighed, showed that Jones agreed to take the liabilities 
of a partner without the profit for the benefit of Demarest, to 
enable him to perpetuate a fraud on the directors of the com- 
pany of which he was president. They permitted him to 
manage the affairs of the company on the ground that his 
interest was adverse to that of the contractors, and Jones took^ 
his place as partner in the contract to enable him to commit 
this fraud. 

A party who agrees to be an ostensible partner, or is so inter 
sese, is liable for the debts of the firm, although there may be a 
collateral agreement between the partner and a third person 
that he is to have all the profits of the partner : Collyer on Part. 
385 ; Story on Part. 670, and cases there cited. 

Whether Jones had retired from the firm as the partner, and 
Demarest taken his place, so as to dissolve the legal relation 
between Jones and the other partners, and form a new one be- 
tween Demarest and them, was a question of fact, which ought 
to have been submitted to the jury. "Whether the assignment 
alluded to by Jones in his evidence, and also by Demarest, 
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passed the entire interest of Jones to Demarest does not seem 
to have been shown ; the assignment was not produced at tlie 
trial, and was itself the best evidence of what passed by it. 
Nor does it satisfactorily appear that it ever was delivered with 
a view to put an end to Jones's ostensible interest. Nor did it 
appear by the evidence that its execution and delivery was ever 
known or assented to by Seymour & Tower. 

. The fact of its being handed back to Jones would seem to 
indicate that it was never permanently out of his possession. 
Demarest did not admit that he took the interest of Jones, what- 
ever it was, or assumed his place in the firm. It is sufficient 
that the assignment was not legally proved. 

It was objected that Jones was not a competent witness be- 
cause he had neglected to answer the interrogatories served by 
plaintiffs within fifteen days : Nix. Dig. 888. 

The answers to the interrogatories were served on the plain- 
tiif' s attorney on the first day of the term. He was not bound 
to receive them at that time, but he did so without objection. 
That was a waiver of the objection, particularly as he permitted 
the case to proceed without objection until after he had rested 
his case. By receiving them, and keeping them without ob- 
jection until the defendant's hands were tied, he precluded 
himself from the benefit of the objection. 

Although I cannot see what power the Judge had at that 
stage of the case, without the notice of two days which the 
Act requires, to give further time to answer them ; if the first 
answers were well served this could not have prejudiced the 
party. 

There is another answer to this objection. The Act provides 
that, in default of answering the interrogatories, the party 
shall not be allowed to testify in his own behalf on the trial 
of the action. This must mean in cases where he then was 
permitted so to do, unless we hold that clause, by implication, 
to have made him competent in his own behalf when he did 
answer them. The right, as it then existed, was to testify in 
his own behalf when called by the adverse party. This pro- 
vision was a limitation on that right, not an extension of it. 
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When therefore, by the subsequent Act of 1859, the partj' to 
the suit was made a competent witness in all cases, his right 
to give evidence in his own behalf was given without any 
such restriction. In this case Jones was not called by the 
plaintiff, but in his own behalf. He was competent within the 
strictest construction of the Act of 1859, even if we should not 
hold, as I think we should, that the Act of 1859 allows the tes- 
timony of the party in all cases, no matter by whom called, even 
when he has failed to answer interrogatories. 

The verdict should be set aside, and a new trial granted, 
that a verdict may be had on the issues of fact involved in 
the case. I am not satisfied that justice has been done in the 
case. It is plain that either Jones or Demarest is liable to 
the plaintiff. I think there would be gross injustice done by 
discharging Jones until there is ample proof that Jones had 
assigned his interest and Demarest taken it when the note 
was made. 

Eichards v. Grinnell, 63 la. 44 ; Tyler v. Scott, 45 Vt. 261 ; Citizens' Bank 
V. Hine, 49 Conn. 236; Doak v. Swann, 8 Me. 170 ; Sankey v. Columbus Iron 
Works, 44 Ga. 228 ; Hill v. Sheiblev, 68 Ga. 556 ; Staples v. Sprague, 75 Me. 
458. 
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Stevens v. Faucet. 

Supreme Court of Illinois, 1860. 

24 111. 483. 

Ante, page 64. 

Wentworth's Lindley, 12, 15 et seq.; Morrison v. Cole, 30 Mich. 102; 
Dwinel v. Stone, 30 Me. 384; Bull v. Schuberth, 2 Md. 38; Flint v. Marble 
Co., 53 Vt. 669; Parker v. Fergus, 43 111. 437; Hunt v. Erickson, 57 Mich. 
330; McArthurw. Ladd,5 0hio, 514; Cassidy «. Hall, 97 N. Y. 159; Prcuty 
V. Swift, 51 N. Y. 594 ; Ashby v. Shaw, 82 Mo. 76 ; Ford v. Smith, 27 Wis. 261. 
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(d.) Participation in Profits with Agreement against Losses. 

ROBBINS V. LaSWELL. 

Supreme Court of Illinois, 1862. 
27 111. 365. 

Breese, J. The only or principal question of law presented 
by this record, arises out of the following agreement and in- 
dorsement thereon : 

"Memorandum of an agreement, made this 1st day of 
March, 1853, between Silas W. Robbins, of the first part, and 
Thomas Laswell, of the second part : Witnesseth, that the 
said Robbins, party of the first part, has this day advanced to 
said Laswell, party of the second part, two hundred and fifty- 
four dollars, to buy young cattle, heifers, steers, yearlings, etc., 
with, and said Laswell is to feed, salt, handle, and manage said 
stock well, in every respect, and to have proper oversight and 
care in regard to said stock during the next grass season, and 
if not sold in the fall for small beeves or otherwise, said Las- 
well is to winter well the next winter, and have them in good 
order to go on the grass of the spring of 1854, and said Las- 
well is to sell them all in one year from this date, if deemed 
practicable, and is to be at all expense and trouble in feeding 
and salting said stock, supposed to be about forty head, and in 
selling them, and the stock are to belong to said Robbins till 
the above sum of two hundred and fifty-four dollars is re- 
turned, and the profits to be equally divided between the par- 
ties, and said Laswell guarantees that the portion of profits 
coming to said Robbins shall not be less than 20 per cent, per 
annum on the above sum. 

"Witness our hands and seals, the day and date first 

above. 

" Silas "W. Robbins. [seal.] 

" Thomas Laswell. [seal.]" 

On the back of said agreement was an indorsement as 
follows : 

" The within agreement shall include the purchase of eleven 
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head of yearlings, and five head of two-year-old bought at the 
sale of Ira C. Ash, made on the 29th day of April, 1853, and 
in payment, the undersigned have executed their joint note to 
Antrim Campbell for $120.70, with six per cent, from date till 
paid, in twelve months from the 29th April, 1853, being the 
date of sale, and as these cattle are bought on credit, the profits 
are to be equally divided. 

" Witness our hands, this 30th day of April, 1853. 

" Silas W. Robbins. 

"Thomas Laswell." 

Does this agreement constitute a partnership, and was it ex- 
tended by the mutual understanding of the parties, and for 
what time ? The theory of the plaintiff in error is that this 
agreement, made the parties to it, partners not in the stock 
purchased, but in the profits arising from its sale, and that 
although limited by its terms to one year, and embracing only 
the stock to be bought with the money therein specified, yet it 
was continued, by the mutual understanding and tacit agree- 
ment of the parties, to three years, and by the same under- 
standing, was included all stock purchased within that time, 
and for which the defendant in error ought to account. It 
will be seen, by the indorsement on the agreement, the stock 
bought of Ash in April was, in express terms, made subject to 
this agreement, and it is to be determined, by the testimony in 
the cause, whether the stock subsequently purchased was to be 
embraced within it. 

But first, as to the question of a partnership and its exten- 
sion. The defendant in error contends that such a relation 
has not been established by any certain proof — that the testi- 
mony to that point is too loose, uncertain, and unsatisfactory to 
convince the mind of its existence, and that the plaintiff, hold* 
ing the affirmative, should make it appear by clear and satis- 
factory evidence. He further urges, that if a partnership 
really existed, as to the stock purchased under the agreement 
of March, and which was made to include the stock subse- 
quently purchased of Ash by a special indorsement thereon, 
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that the conduct of the plaintiff in error, in his dealings with 
the defendant, is inconsistent with the theory that this contract 
was extended and enlarged by a parol understanding of the 
parties, so as to include all stock purchased during the three 
years in which the parties transacted the business of buying 
and selling this kind of stock. He cites the fact that the Ash 
cattle, by special indorsement on the agreement, were made to 
be included in it, and asks the question, how it was that the 
greater interests which accrued subsequently, by large pur- 
chases of stock, were not manifested by some writing between 
the parties, and he concludes from this fact that there was no 
parol extension of the written contract of March. 

We cannot say what may have influenced the parties to 
have observed less caution as their business increased, but we 
do not suppose it was obligatory on them to put their mutual 
understanding in writing, if they deemed themselves able to 
show, by facts and circumstances, which speak louder than 
words, that their conduct could not be reasonably referred to 
anything else but the written contract. It may be a mutual 
confidence had been inspired, and so strong as to render un- 
necessary the usual safeguards and strictness with which busi- 
ness of this nature is commonly surrounded. A fact is re- 
ferred to by the defendant in error, as conclusive, in his judg- 
ment, that no partnership existed in the stock acquired after 
the date of the first contract, and that is that at an arbitration 
in the spring of 1856, between these parties, the plaintiff in 
error was sworn as a witness, and then testified that he and the 
defendant were not, and had never been, in partnership " in a 
hoof of stock." 

This does not, in our judgment, militate against the theory 
of the bill. The plaintiff does not allege a partnership in the 
stock purchased. That he claims as his own, and for which 
he is to be reimbursed. He claims only that the defendant 
was a partner with him in the profits to be realized from the 
sale of this stock, and which, by the agreement, could in no 
event be less to the plaintiff than twenty per cent, per annum 
on the money advanced by him. 
6 
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Now, the question properly arises here, does this agreement 
make a partnership ? As between themselves, we think there 
can be no doubt. It seems to be well settled that when, by 
agreement, persons have a joint interest of the same nature in 
a particular adventure, they are partners inter se, although some 
may contribute money and others labor. As in the case of 
Reid V. Hollinshead, 4 Barn. & Cress. 878, where Abbot, Ch. 
J., said " Such a partnership may well exist, although the 
whole price is, in the first instance, advanced by one party, the 
other contributing his time and skill and security in the selec- 
tion and purchase of the commodities." If, then, parties agree 
to share the profits, they are partners in the profits, although 
one contributes the capital or goods, and the other only trouble. 
Such is the case made by this record. The plaintiff in error 
furnished the stock by his capital employed in its purchase, 
and the defendant his time and trouble in preparing it for 
market, and making sales. It is not necessary that the parties 
should agree to share in the losses: Story on Part., § 15; 
Dob V. Halsey, 16 Johns. 34 ; Ferguson v. Alcorn, 1 B. Mon- 
roe, 160. 

These parties were partners in the profits of the first adven- 
ture, as specified in the written agreement. . Was that agree- 
ment extended and enlarged, so as to embrace the stock pur- 
chased subsequently, and up to the fall of 1855 ? 

We have examined all the testimony in the cause with great 
care, and it is established, with sufficient clearness, that all the 
stock purchased, whether of cattle, hogs, or horses, was to be 
controlled by the written agreement of March. This was the 
tacit understanding of the parties, since it is not shown by any 
act of theirs, or by any declaration of either party, that they 
had terminated, or desired to put an end to the written agree- 
ment of March, at the end of the year, the defendant admit- 
ting, on several occasions, that the plaintiff furnished the 
money, and when he was reimbursed his advances, the profits 
were to be equally divided between them. To what else but 
to this written agreement can the acts and conduct of these 
parties to be referred, no new or different agreement being 
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set up or shown, and no extension in writing being neces- 
sary ? 

If a person leases a house for one year at a stipulated rent, 
and holds over another year, he will be adjudged to hold un- 
der the terms of the agreement for the first year, nothing to 
the contrary being shown. It is not at all probable that the 
defendant would draw, and the plaintiff accept and pay orders 
for stock for three years, and to the amount of near f 4,000, 
unless it was the tacit understanding of these parties that all 
these transactions were under the agreement of March, and to 
be controlled by it. 

The defendant contends, however, even if the subsequent 
purchases of stock were included in this agreement, that they 
have been settled and adjusted, and an exhibit marked C is 
relied on to sustain this view. 

This paper is proved to be in the handwriting of the plain- 
tiff, and was produced by the defendant on the hearing, and 
is claimed by him as the account rendered by the plaintiff 
against him, and as containing a full statement of their trans- 
actions growing out of their agreement. The paper bears no 
date, nor is it shown it was made out by the plaintiff for any 
purpose of a settlement, or delivered by him to the defendant. 
Being in the handwriting of the plaintiff, it is evidence against 
him, as a memorandum at least, but subject to explanations. 
We have examined this exhibit, aud do not understand that 
it purports to be an account stated, or anything of the kind. 
It appears to be a rough memorandum made by the plaintiff, 
perhaps with a view to a future settlement, and was probably 
made in the spring of 1856, after their difficulties had arisen. 
It contains a statement to the effect that the defendant had re- 
ceived of the proceeds of the " California sale " the sum of 
$1,504.01, and the plaintiff had received, of the same proceeds, 
|4,014. This certainly is not an account of their whole 
business, but of one sale only, and can charge the parties 
only so far as it goes. In it, a mistake against the plaintiff 
of a large sum, is clearly shown by the testimony. In this 
memorandum he is charged with having received, on the 
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sale of cattle to one Huber, the sum of |1,990, whereas, he 
received but $1,000 of that sum, the remaining $990 having 
been credited to the defendant and appropriated by him. The 
paper does not purport to be an accounting as to all the busi- 
ness of buying and selling stock in which these parties were 
interested, nor does it afford any satisfactory evidence of the 
true state of the accounts. Taking it for what it proves, it 
would show that out of the proceeds of a certain sale of stock, 
the plaintiff had received a certain sum of money, and the de- 
fendant a certain other sum. The stock remaining on hand 
and the profits on the sales do not appear. 

The evidence is quite convincing that from the 1st of March, 
1853, up to the spring of 1856, when the parties had a mis- 
understanding, the defendant was in the constant practice of 
purchasing cattle, hogs, and horses, and drawing bills for their 
price on the plaintiff, or placing his name to notes executed 
for the price, all which were promptly paid by the plaintiff, 
and claiming that he was entitled to one-half the profits. The 
whole amount thus paid by him, including the first advance in 
March, 1853, reaches to about the sum of $3,000, as appears 
from the testimony of the numerous witnesses whose depo- 
sitions are in the record. But it is contended by the defendant 
that no claim that hogs or horses purchased by the plaintiff, 
and received by the defendant, can be considered as within 
this written agreement, inasmuch as that specifies young cat- 
tle only. 

The proof shows that the hogs and horses were paid for by 
Robbins, in the same mode that he paid for the cattle, and the 
defendant himself, in exhibit C which he introduced as evi- 
dence, has claimed for, and been allowed his share of the pro- 
ceeds of the sale of hogs. No new contract having been set 
up, as to the hogs and horses purchased, and the defendant 
claiming and receiving a credit for his share of the sale of 
hogs, and there being nothing shown but the written contract 
of March, 1853, to which to refer these transactions, we must, 
to effectuate justice,' refer them all to this contract, as their 
real basis. The claim of the plaintiff to be reimbursed for 
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them, and for his equal share of the profits arising out of their 
sale, if sold, would seem to be quite as meritorious and well 
grounded as his claim to be reimbursed for the cattle and to 
be paid his share of the profits on them. No other basis but 
that contract has been exhibited. The claim of the defendant 
that all their dealings were adjusted and settled in exhibit 
C, does not seem to be well sustained, as no full account of 
purchases or of sales is therein exhibited, and no accounting 
as to the stock then on hand or as to the horses. 

The evidence shows a considerable amount of property be- 
longing to the plaintiff, in the possession of the defendant, and 
which he refused to deliver up to the receiver appointed by the 
Circuit Court, on filing this bill of complaint. He now asks, 
on what principle is it that the Court can decree that defendant 
should pay a specific sum to the plaintiff in money, if there 
be such property in his hands, and why not rather decree a 
division of the property, or pass an order for its sale and divide 
the proceeds ? The answer to this, we think, is quite obvious. 
A division of the property, the whole of it being the property 
of the plaintiff, or of its proceeds on a sale, would not be just 
to the plaintiff. It would be giving the defendant that to 
which he is not entitled by the terms of the agreement. The 
stock undisposed of is the property of the plaintiff, and if the 
defendant has neglected to sell it, so that profits might be had, 
to one equal half of which he would be entitled, and has re- 
fused to place it in the custody of the Court, and has, as the 
proof shows, butchered and sold, and given away to his rela- 
tions a considerable portion, the strongest considerations of 
equity would prompt the Court to decree against him, the value 
of such property as he has wrongfully endeavored to appro- 
priate to his own use. 

We think the theory of the plaintiff in his bill is sufficiently 
established by the evidence in the cause — that he bought the 
stock of cattle, hogs, and horses, which was his own property, 
and was to be reimbursed its value or cost, and such profits as 
might be made on the sale of it were to be equally divided 
between the parties. This is established with reasonable cer- 
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tainty, and there is nothing, we can discover, in the conduct 
of the plaintiif, and in the deaHngs of the parties, inconsistent 
therewith. This Court having jurisdiction, a partnership ex- 
isting as to the profits, will hold the case and so adjudicate 
upon it as to do complete justice between the parties. To that 
end, it is decreed that the plaintiff be reimbursed the full 
amount of his advances for cattle, hogs, and horses, from March 
1, 1853, to the end of February, 1856, and which came into 
the possession of the defendant by delivery or otherwise. That 
the plaintiff also have and receive of the defendant one equal 
part of the profits, which may have been derived from the sale 
of all or any part of said property, and that the testimony 
taken in this cause be referred to the master in chancery of 
the Sangamon Circuit Court, who shall therefrom make up a 
report, showing, first, the whole cost of the cattle, hogs, and 
horses purchased by the plaintiff, and which came to the pos- 
session of the defendant prior to March 1, 1856, under the 
agreement of March 1, 1853, and extended and enlarged by 
the parol assent of the parties to the time first mentioned ; 
showing, second, the amount of profits derived on the sale of 
any portion of said property, giving to the plaintiff one equal 
half part thereof, and to the defendant the other equal half 
part thereof; and third, to ascertain the value of the property 
so purchased by the plaintiff which was in the possession or 
control of the defendant, at the time of filing this bill, and 
which he refused to deliver up to the receiver appointed by the 
Circuit Court, and which inquiry will include the hogs, horses, 
and other like property the said defendant may have disposed 
of to others without accounting for the same to the plaintiff; 
and for which sums, when ascertained, a decree shall pass in 
favor of the plaintiff, together with the costs of this suit. 

We have iiot deemed it necessary to make any remarks upon 
the claim set up by the defendant that a portion of this stock 
was purchased with a view to stocking the " Claywell farm," 
as it is called, inasmuch as all the testimony goes to show that 
agreement was never consummated by the intended parties to 
it. That agreement having failed, the stock could not be re- 
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tained by the defendant on that pretext, and he is bound to 
account to the plaintiff for them as his original property. 

The decree of the Circuit Court is reversed, and the cause 
remanded, with instructions to the Circuit Court to proceed in 
the cause in conformity to this opinion. 

Decree reversed. 

"Wentworth's Lindley, 5 ; Bond v. Pittard, 3 M. & W. 357 ; Walden v. Sher- 
burne, 15 John. 409; Gilpin v. Enderbey, 5 B. & Aid. 954, 7 Eng. Corn- 
Law, 314. 



(e.) Participation in Gross Receipts. 

Blue v. Leathers. 

Supreme Court of Illinois, 1853. 

15 111. 32. 

ScATES, J. By consent the parties employed a third persoil 
to state their accounts and strike a balance between them ; 
both parties rendered their accounts accordingly, and the 
balance was ascertained and announced to the parties, without 
exception to it by either, or any express promise to pay by Blue, 
against whom a balance of f 87.97 was found. Before separat- 
ing, they agreed that a small item of some four or five dollars 
had been overlooked, and Leathers agreed to adjust it when 
the balance was paid. 

This settlement was proven upon the trial, and at the in- 
stance of Leathers the Court instructed the jury that an action 
would lie upon it, without an express promise to pay the 
amount found by it. To this instruction objection is made 
here, on the ground that the evidence established a partnership 
between the parties in the matters of account taken into that 
settlement, and therefore an express promise to pay the balance 
was necessary, to sustain an action at law. This Court has so 
decided in Chadsey v. Harrison, 11 111. R. 156, and in Daven- 
port V. Gear et al., 2 Scam. R. 498 ; and also in New York, 
Casey v. Brush, 2 Caines R. 295 ; Westerlo v. Evertson, 1 
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Wend. E. 533. An express promise is necessary to sustain an 
action at law, for such a partnership balance. But this rule 
has no application to this case ; the question as to the existence 
of a partnership was submitted to the jury, among others, and 
from a general verdict for plaintiff, we may infer that they 
found for the plaintiff on this ground also, unless misled by the 
instruction of the Court, as applicable to partnerships. But 
even in this point of view it would be erroneous only as an 
abstract proposition, for the testimony very clearly shows there 
was no partnership. There was a joint interest only. Blue 
agreed to furnish his farm and a certain amount of teams and 
labor. Leathers was to labor and manage the tillage, and the 
parties were to divide the crop in the proportion of two-thirds 
to Blue, and one-third to Leathers. This does not constitute 
a partnership, although it is a joint enterprise. 

Here is no trading, no risks, no contingent profits, but sim- 
ply an agreement for joint tillage, and a division of the pro- 
duce of the farm in kind. Instead of making this division in 
kind. Blue, by the request of Leathers, sold Leathers's part of 
this crop along with his own. The settlement between th6 
parties included a division of the purchase-money, and items 
of expense in the tillage, harvesting, and marketing the crop, 
together it may be with other matters not embraced within the 
contract. The parties did not go into proofs upon the trial, as 
to all the items embraced in this settlement, and we are there- 
fore unable to say that the computation of the jury is erroneous 
and contrary to the evidence. The witness who bought the 
crop and made the settlement states the balance found and 
the amount he paid on the crop at that time, but does not 
state that it was for the whole or only a part, or whether he paid 
any part before. The items and their respective amounts are 
not given us. At the time he made the settlement he paid 
$150, one-third of which would make Leathers's part only $50 ; 
yet the balance amounted to $87.97 ; showing the necessity of 
introducing full proof, to enable us to recompute the account 
in order to detect an error in the computation of the jury. 
There were some few items in proof before the jury not in- 
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eluded in that account, and which doubtless, reduced the ver- 
dict below the amount of the settlement; but we are unable 
from the proofs in the record to determine that there was error 
in the record. 

Judgment affirmed, with costs. 

Judgment affirmed. 

Wentworth's Lindley, 18 ; Sargent v. Downey, 45 Wis. 498 ; Gilman u. 
Cunningham, 42 Me. 98 ; Carter v. Bailey, 64 Me. 458 ; Eastman v. Clark, 53 
N. H. 276 ; Donnell v. Harshe, 67 Mo. 170 ; Austin w. Thomson, 45 N. H. 113; 
Smith V. Summerlin, 48 Ga. 423 ; Hurley v. Walton, 63 111. 260. 



6. INCOMPLETE PARTNERSHIPS. 

HoBART V. Ballard. 

Supreme Court of Iowa, 1871. 

31 la. 521. 

Day, C J. Upon the trial, from the evidence presented 
the Court found certain facts, which are fully sustained by 
the evidence, and are made the basis of this opinion. These 
facts are as follows : 

1st. " On the 8th day of August, 1870, the plaintiff and 
defendant entered into a contract by which the plaintiff 
agreed to purchase of the defendant the one-half of the print- 
ing establishment in question for the sum of $2,000 — $1,500 
in cash, and the balance by note, executed by the wife of 
plaintiff herein." 

2d. "The purchase was to be in the name of plaintiff's 
wife. This was afterward abandoned, and it was agreed that 
plaintiff was to be nominal as well as real purchaser and 
partner, and that a less sum than $1,500 should be paid in 
cash and a credit to January 1, 1871, given for the residue." 

3d. " The plaintiff paid to the defendant on this contract, 
as modified, the sum of $1,295." 

4th. " It was contemplated by the parties, in the first in- 
stance, that the contract should be fully performed by payment 
of the money, and the giving of the note within a short time. 
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But it does not seem, from all the testimony, as well as the 
acts of the parties, that plaintiff was to share in the profits, or 
to be an acting partner, until that money should be paid and 
the note given, or until final payment, as the contract was 
modified. However, the testimony has not particularly to this 
point been directed ; and, as it may be a question on the final 
hearing, I do not here determine it." 

5th. " The defendant, before the 1st day of January, 1871, 
and before the filing of this petition, refused to permit plain- 
tiff to continue in the office as an assistant editor." 

6th. " On the 31st day of December, 1870, the defendant 
offered in writing to repay plaintiff the $1,296, which the 
plaintiff agreed to receive, but it was not paid." 

From the facts found we are of opinion that the receiver 
should not have been appointed. To entitle the plaintiff to 
the appointment of a receiver, it must appear that there was a 
partnership completed, so far as to entitle him to a participa- 
tion in the profits. It is this right to a participation in the 
profits, and the danger that one partner might not, during the 
pendency of an action for dissolution, honestly and fairly 
account to his copartner for the same which constitutes the 
principal reason for the appointment of a receiver. 

Upon the plaintiff is the burden of establishing the exist- 
ence of a partnership at the time the application was made 
for the appointment of a receiver. 

This he has failed to do. The Court below found, as a 
fact, that " it does not seem from, all the testimony, as well as the 
acts of the parties, that plaintiff was to share in the profits, or to 
be an acting partner until the money should be paid and the note 
given, or until final payment, as the contract was modified." Hav- 
ing failed, then, to show an existing partnership, or a present 
right to participation in the profits, his application for the 
appointment of a receiver should have been denied. 

As the plaintiff has paid a large sum of money upon the 
purchase, part, of the press and other material of the estab- 
ment, and is thus equitably entitled to have his claim satisfied 
out of said property, the injunction restraining the sale or in- 
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cumbrance of the same should be continued until his demand 
is discharged. 

The judgment of the District Court is reversed, and the 
cause remanded for further proceedings in harmony with this 
opinion. 

Reversed. 

Wentworth'a Lindley, 19-25 ; Reboul v. Chalker, 27 Conn. 114 ; Lycoming 
Ins. Co. V. Barringer, 73 111. 230 ; Snodgrass v. Reynolds, 79 Ala: 452 ; Wilson 
V. Campbell, 10 111. 383 ; Baldwin v. Burrows, 47 N. Y. 199. 



6. ILLEGAL PARTNERSHIPS. 

Read v. Smith. 

Supreme Court of Texas, 1883. 

60 Tex. 379. 

Stayton, Associate Justice. The petition in effect alleged 
that about October 1, 1876, the appellee entered into a verbal 
agreement of partnership with the firm of H. A. Wood & Co., 
the object and purpose of which was to deal in county scrip of 
Washington County, each party to furnish an equal amount 
of capital and divide the profits. It further alleged that in 
pursuance of that agreement the appellee paid to Wood & Co. 
$1,600, which was invested in county scrip of Washington 
County, and for the value of one-half of the county scrip 
bought by the partnership, and undisposed of on the 3d of 
October, 1876, a recovery was sought. 

At the date of the alleged agreement H. A. Wood had a 
partner, but that partnership was dissolved, and the fact that 
it ever existed, and as to whether or not it had any connection 
with the matter between Smith and Wood, is of no importance 
in this case. 

Wood died testate, and the appellant is the executor of 
his will. A claim was presented to him for allowance, which, 
after allowing some credit, amounted to $1,289.05, which was 
rejected. 
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Among other defenses, the appellant answered that the con- 
tract, if any existed, between Wood and Smith was illegal and 
void, in that, at the time the agreement was made, Smith was 
the sheriff and ex officio tax collector of Washington County, 
and forbidden by law to deal in county scrip. 

The answer further alleged that if any money was paid by 
Smith as and for the purpose alleged, that the same was so 
paid while he was sheriff, and that if any county scrip was 
bought with any money furnished by Smith, or any scrip re- 
ceived from him, the same was bought or received while Smith 
was sheriff and ex officio tax collector. 

The answer also denied that there had ever been any settle- 
ment between Wood and Smith, or between Smith and Wood's 
representative, or that there had been any promise by Wood 
or his representative to pay to Smith any sum of money, and 
that if any profit had accrued from the sale of scrip that the 
same was derived from an illegal contract,, which the Court, 
it was claimed, had no power to enforce. A demurrer was 
sustained to this part of the answer, and this is assigned as 
error. 

If Wood and Smith made an agrreement, while Smith was 
the sheriff of Washington County and ex officio tax collector, to 
buy and deal in the county scrip of that county for the mutual 
benefit of both parties, the contract was certainly illegal ; for 
the statutes then in force made it a criminal act for any officer 
of a county to become directly or indirectly interested in the 
paper of such county, and this prohibition continued after an 
officer had gone out of office until he made a final settlement 
of his official accounts. 

The statute bearing upon this subject is as follows : "Any 
officer of any county in this State, or of any city or town 
therein, who shall contract, directly or indirectly, or become 
in any way interested in any contract, for the purchase of any 
draft or order on the treasurer of such county, city, or town, or 
for any jury certificate, or any other debt, claim, or demand 
for which said county, city, or town may or can in any event 
be made liable, shall be punished by fine of not less than ten 
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nor more than twenty times the amount of the order, draft, 
jury certificate, debt, claim, or hability so purchased or con- 
tracted for :" Penal Code, 248. 

" Within the term ' officer,' as used in the preceding article, 
are included ex-officers until they have made a final settlement 
of their official accounts :" Penal Code, 249. 

These provisions of the statute are broad, and embrace every 
county officer, and every character of debt or claim against a 
county. 

By entering into such an agreement as is alleged in the pe- 
tition and explained in the answer, to which the demurrer was 
sustained, it cannot be denied, if that answer be true, that 
Smith, while a.n officer of Washington County, made a contract 
to become, and did become, directly and indirectly, interested 
as owner, in paper evidencing the debt of the county, 
and this in violation of the criminal law of the land, and that 
the county scrip for the value of which this suit is brought was 
acquired under that illegal agreement. 

The general rule is, that Courts of justice will not lend their 
aid to one who bases his claim for relief upon his own illegal 
act or agreement : Holman v. Johnson, 1 Cowper, 343. 

This rule is founded upon broad and wholesome grounds of 
public policy, and a different rule would lead to the encour- 
agement of violations of the law ; for if relief could be given 
in such cases, the criminal would balance the profits to be 
made out of the prohibited contract against the penalty, and 
if the former preponderated he could and would commit crime 
without any other loss than a diminution of profits, if detected 
and convicted. There is no ground upon which a contract to 
violate a criminal law, and thereby defeat its purpose, can be 
sustained. 

In this case the plaintiff makes the contract between him- 
self and Wood, and the payment of the money under it, the 
sole basis and measure of his claim for the value of one-half 
of the county paper purchased under it. Without the agree- 
ment he shows no title whatever to the scrip. 

The answer sets up the facts which make the agreement 
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alleged and relied upon by the plaintiff illegal, but this does 
not affect the question. The question, however presented, still 
remains : What was the purpose of the agreement upon which 
the plaintiff relies ? The answer alleges the facts which show 
its illegality, and invokes an inquiry as to the truthfulness of 
its averments, but it in no way relieves the plaintiff from -his 
reliance upon the agreement as the foundation of his action : 
Sampson v.' Shaw, 101 Mass. 152 ; Hanauer v. Woodruff, 15 
Wall. 439. 

It has been often said that the test whether a cause of action 
connected with an illegal transaction can be enforced at law is 
whether the plaintiff requires any aid from the illegal trans- 
action to maintain his case. While this is a correct rule, it may 
not go far enough to meet all the cases which may arise, upon 
which, under well-settled principles, the Courts would refuse 
relief upon the ground, of the illegality of the transaction : 
Hanauer v. Woodruff, 15 Wall. 439. This rule, however, goes 
far enough to include this case. The plaintiff claims the value 
of one-half of the scrip. Wlij;^? Because while sheriff he 
made the agreement set out, and, in pursuance therewith, fur- 
nished the money with which the paper was bought. Thus is 
he compelled to set out the agreement, illegal as it is shown to 
be by the answer, as the sole basis of his right. 

The object and purpose of the contemplated partnership was 
to do indirectly through Wood, for the benefit of both, that 
which the law prohibited Smith to do directly, and it had no 
single purpose legal in its character. 

In such a case as is made by the pleadings we believe that 
the law forbids relief to either party in the way of forcing an 
account and settlement between them, they never having made 
a settlement themselves : Riley v. Jordan, 122 Mass. 233 ; Todd 
V. Rafferty's Adm'rs, 30 N. J. Eq. 260 ; Watson v. Murray, 26 
N. J. Eq. 263 ; Snell v. Dwight, 15-19 ; Anderson v. Powell, 
44 Iowa, 22 ; Bartle v. Coleman, 4 Pet. 187 ; Woodworth v. 
Bennett, 43 N. Y. 274; Blythe v. Lovinggood, 2 Iredell's 
Law, 22 ;- Howell v. Fountain, 3 Kelly, 177 ; Fletcher v. Wat- 
son, 7 Gratt. 13 ; Wills v. Abbey, 27 Tex. 203 ; Shelton v. 



IN THE LAW OP PARTNERSHIP. 95 

Marshall 16 Tex. 360; Seidenbonder v. Charles, 4 S. & R. 
160-173. 

The fact that Wood may have given a receipt evidencing 
the transaction does not alter the rule. We are referred to the 
case of De Leon v. Trevino, 49 Tex. 91, among others, in sup- 
port of the ruling of the Court in sustaining the demurrer to 
the answer. 

In that case it was not conceded that the original trans- 
action, out of which the debt for which the notes sued upon 
were given, was illegal, and the decision is based upon the fact 
that the parties had voluntarily settled all matters between 
them immediately connected with the original transaction 
claimed to have been illegal. 

That this is so is evidenced by the concluding paragraphs of 
the ■ opinion having reference to the contracts sued upon : 
" That they are collateral to, and not a part of, the illegal con- 
tract, which had been, by voluntary settlement, fully com- 
pleted and ended before the contract or undertaking upon 
which the suit is brought was entered into. Such contracts 
are, therefore, regarded by the Courts as standing upon an 
altogether different footing from a renewal of, or a new secur- 
ity given for, an original illegal contract." 

The facts of the case now under consideration do not bring 
it within the line of that decision and those cited in the opin- 
ion in that case ; hence there is no necessity, if it be ad- 
mitted that the original transactions between De Leon and 
Trevino were illegal, in this case to review the opinion in that 
case. 

The opinion in that case, however, recognizes the correctness 
of the conclusions to which we come in this case. In the 
course of the opinion in that case it is said : " If the notes 
sued upon had been given to carry on the illegal enterprise, 
instead of in settlement of it, the taint of the contract would 
have attached to the notes, and appellees could not maintain 
an action upon them. But the answer merely shows that, by 
reason of the illegal character of the enterprise in which the 
parties had been engaged, appellant's intestate could not have 
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been forced to an accounting with appellees, or to pay or give 
his notes for the amount found to be due from him to appel- 
lees on such accounting." 

The other assignments of error need not be considered, as 
they present matters not likely to arise on another trial. 

For the error of the Court in sustaining the demurrer to 
the defendant's answer the judgment is reversed and the cause 
remanded. 

Reversed and remanded. 

Wentworth's Lindley, Bk. 1, Chap. 5 ; McGunn ti. Hanlin, 29 Mich. 476; 
Brown v. Richardson, 133 Mass. 293 ; Forsyth v. Woods, 11 Wall. 484 ; Wat- 
son V. Murray, 23 N. J. Eq. 257 ; Gould v. Kendall, 15 Neb. 549 ; Craft v, 
McConoughy, 79 111. 346. 



WooDWORTH V. Bennett. 

Supreme Court of New York, 1871. 

43 N. Y. 273. 

Church, C. J. — The point in this case is, whether the 
Court below erred in allowing to the defendant the sum of 
$100 as an offset. The facts are substantially as follows: 
The plaintiff, defendant, Stephens and Truesdell, made an 
agreement in the nature of a copartnership, to propose or bid 
for public work on the Seneca Eiver improvement. The 
bid was to be put in in the name of the plaintiff alone, the 
defendant and Stephens to become sureties. Truesdell was 
at the time an engineer in the employ of the State on the 
canals. The bid was made in the name of the plaintiff, in 
accordance with the arrangement. Before the work was 
awarded, the said parties made an agreement with one Har- 
oun, to withdraw their claim to the work, and sell their bid 
to him for $400 (he being a higher bidder for the same work), 
which was consummated, and he gave his note for the amount. 
It was then arranged that the note should be left wath the 
plaintiff for collection, and that when collected each of said 
persons should be entitled to $100. The plaintiff collected 
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the note, paid to Stephens and Truesdell each flOO, and 
promised to pay the defendant, and apply it on their deal, 
but never did. It is claimed that it cannot be allowed, on 
account of the illegality of the transaction out of which it 
arose. To enable the Court to apply correct legal principles, 
it is necessary to analyze the transaction and ascertain its true 
nature and character. 

The original arrangement for a joint interest or copartner- 
ship was illegal, and contrary to a positive statute in two 
respects. The laws of 1854, chapter 329, in substance re- 
quires that every proposal for work shall contain the names 
of all persons who are interested, and prohibits any secret 
agreement or understanding that any person not named shall 
become interested in any contract that may be made, and 
engineers, and all other persons in the employ of the State on 
the canals, are also prohibited from becoming interested in 
any contract or job on the public works. 

In the next place, the transaction with Haroun was con- 
trary to public policy, and illegal. It is manifest that the 
object and purpose of the purchase of the bid was to have it 
withdrawn so as to enable Haroun to take the contract upon a 
higher bid. This was directly against the interests of the 
State, and tended to destroy that honest competition which 
public bidding is designed to secure ; and when, as in this 
case, it was done partly for the benefit of an officer of the 
State, whose duty it was to protect its interests, it was not only 
contrary to public policy, but was grossly corrupt. 

The Supreme Court placed its decision in favor of the de- 
fendant, upon the ground that as between these parties, the 
illegal contract had been fully executed when Haroun paid 
the money, and that the plaintiff then became a mere 
depositary, and held the money for the use of the other 
parties. 

It is undoubtedly true that, if the contract or obligation 
does not depend upon nor require the enforcement of the un- 
executed provisions of the illegal contract, it will be carried 
out. It has been laid down as a test, that whether a demand 
7 
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connected with an illegal transaction is capable of being en- 
forced at law depends upon whether the party requires any 
aid from the illegal transaction to establish the case : Chitty 
on Con. 657. So it has been settled that a party who pays 
money to a third person for the use of another, which, on 
account of the illegality of the transactioU, he was not obliged 
to pay, such third person cannot interpose the defense of 
illegality : Tenant v. Elliott, 1 Bos. & Pull. 3 ; Merritt v.. Mil- 
lard, 4 Keyes, 208. This principle is based upon the un- 
doubted right of a person to waive the illegality, and pay the 
money ; and that when once paid, either to the other party 
directly or to a third person for his use, it cannot be recalled ; 
and that the third person, who was in no way connected with 
the original transaction, cannot avail himself of a defense 
which his principal saw fit to waive. 

If the only illegal transaction was the contract with Haroun 
for the sale of the bid, these principles might be applicable, 
and would probably constitute a good answer to the objection 
to this counter claim. The payment of the money by Haroun 
completed that contract, and nothing remained unexecuted. 
But here the original partnership was illegal ; not because of 
its purposes and objects, but its composition was prohibited by 
law. If a lawful firm should receive funds from an illegal 
traffic or business, it may be that the illegality would be re- 
garded at an end, and a division of the money enforced by 
virtue of the rights of the members under the contract of 
partnership. This is the utmost limit to which the rule can 
be carried : 2 Wal. 70. 

In such a case the obligation to divide would not arise out 
of the illegal purposes of the firm, nor would the division 
carry out any of those purposes, but the obligation would 
arise out of the contract of partnership itself. Here this con- 
tract was illegal. The object of the statute was to enable the 
State ofiicers to know with whom they contracted, and also to 
see that the statute, prohibiting engineers and other canal 
ofiicers from becoming interested, was not violated, and to 
prevent all searet combinations in relation to obtaining work. 
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The money obtained by this bid belongs to the firm ; and the 
plaintiff could have been compelled to divide, if the firm had 
been lawful, by force of the contract organizing it. In this 
case he also agreed to pay the money, and defendant asks the 
Court to compel him to perform this obligation. The answer 
to it is obvious. There is no obligation, because it was in- 
curred contrary to law. It rests upon the contract of partner- 
ship, and that is void for illegality. 

In law there was no partnership, and none of the parties 
obtained any rights under the contract creating it : Armstrong 
V. Lewis, 3 Mylne & Keen, 45. 

The sentiment of " honor among thieves " cannot be en- 
forced in courts of justice. Suppose the engineer had sued for 
his share after an express promise, would any Court have 
tolerated his claim for a moment in the face of a statute pro- 
hibiting him from being interested ? If not, in what respect 
does the defendant occupy any better position ? The first 
step in his case is to prove that he was a secret partner and 
entitled to a share of this money. The law prohibits secret 
partners, and he is, therefore, not a partner. 

The express promise does not aid the defendant, because 
the promise was only to carry out the unexecuted provision 
of the contract of partnership to divide the money. The two 
cases cited by the counsel for the defendant, if they are to be 
regarded as good law, are distinguishable from this. In the 
case of Faikney v. Renois, 4 Burr, 2069, one of two partners 
had paid £3,000 to settle differences in illegal stock-jobbing 
operations, and the defendant executed his bond to secure the 
share of the other partner. The Court overruled the defense 
recognizing the exploded distinction between acts malum pro- 
hibitum and malum in se, and held that as between those 
parties the bond was to secure the plaintiff for money paid, 
and the purposes of the payment would not be inquired into. 
A similar decision was made upon the authority of this case 
in Petrie v. Hannay, 3 Term, 418, Lord Kenyon dissenting. 
The distinction between the above cases and this is in the 
circumstance that there the- illegal trausactiDns had been 
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closed up and settled, and the obligations sought to be en- 
forced were for the money advanced for that purpose. Here 
it is sought to consummate the illegal contract by a new agree- 
ment that it shall be performed. No case has gone this 
length, and the two cases above cited have been very much 
shaken by subsequent decisions, and are, to say the least, 
questionable authority, especially the latter : Aubert v. Maze, 
2 Boss. & Pull. 370 ; Mitchell v. Cockburne, 2 H. Blackstone 
R. 380; Ex parte Daniels, 14 Ves. 190; Lowry v. Botirdieu, 
Douglas R. 467 ; Brown v. Turner, 7 Term, 626 ; Belden v. 
Pitkin, 2 Caines R. 147, note a. 

The general rule on this subject is laid down in this Court, 
in Gray v. Hook, 4 Comst. R. 449, by Mullett, J., as follows : 
" The distinction between a void and a valid new contract in 
relation to the subject-matter of a former illegal one depends 
upon the fact whether the new contract seeks to carry out or 
enforce any of the unexecuted provisions of the former con- 
tract, or whether it is based upon a moral obligation growing 
out of the execution of an agreement which could not be en- 
forced by law, and upon the performance of which the law 
will raise no implied promise. In the first class of cases, no 
change in the form of a contract will avoid the illegality of 
the first consideration, while express promises based upon the 
last class of considerations may be sustained." 

It is sometimes difficult to apply general rules to particular 
cases, but this case comes clearly within the first class men- 
tioned in the above rule. It is not from anj' regard to the 
rights of the party setting up this defense that Courts refuse 
to enforce illegal contracts, but it is for the protection of the 
public. The plaintiff in this case is entitled to no sympathy 
or favorable consideration. He must have made an affidavit 
that no other person was interested with him in the proposal, 
and when he received this money, as between him and the 
defendant, the latter was entitled to it ; and while we have no 
disposition to justify his conduct, his position enables him to 
secure the advantage of a decision which we are compelled to 
make in obedience to a principle of public policy which is 
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indispensable for the protection of the community against the 
corrupting influences of illegal transactions. 

The observation of Lord Mansfield in Holman v. Johnson, 
1 Cowper, 343, is applicable here. He said : " The objection 
that a contract is immoral or illegal as between plaintiff and 
defendant, sounds at all times very ill in the mouth of the 
defendant (in this case the plaintiff). It is not for his sake, 
however, that the objection is ever allowed, but it is founded 
in general principles of policy which the defendant has the 
advantage of, contrary to the real justice, as between him and 
the plaintiff, by accident, if I may so say." 

Judgment must be reversed and a new trial ordered, costs 
to abide the event. 

All the Judges concurring. 

Judgment reversed and a new trial ordered. 

Gould V. Kendall, 15 Neb. 549 ; Bowen v. Richardson, 133 Mass. 293 ; Du- 
rant v. Ehener, 26 Minn. 362. 

A part of the business being legal and a part not, the Court, in an action 
to wind up, may take charge and settle that part of the business which is 
legal, but not the illegal part : Anderson v. Powell, 44 la. 20. 



7. JOINT STOCK COMPANIES. 

Tenney, Ballister & Co. v. New England Protective 

Union, Div. No. 172. 

Supreme Court of Vermont, 1864. 

37 Vt. 64. 

Assumpsit on four promissory notes, and for goods sold. One 
of the defendants pleaded in abatement, to which the plaintiffs 
replied. All the other defendants upon whom service was made 
pleaded noii assumpsit. 

Trial by the Court, by consent of parties, December Term, 
1863, Barrett, J., presiding. 

It was proved that in 1850 the defendants formed an asso- 
ciation under the style of the New England Protective Union, 
Division No. 172, for the purpose of doing ordinary mercan- 
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tile business, in the village of South Londonderry, and 
adopted a constitution and by-laws, and did business down to 
about the 1st of February, 1861, at which time said company 
failed, and all the property belonging to it was attached by its 
creditors, whereupon the business ceased and has not been re- 
sumed. 

Winfield Wright, one of the defendants, was appointed 
agent of the company in May, 1857, whose business as such 
agent was to take charge of the store and do the buying and 
selling of the goods, and make and receive payment therefor, 
and he continued to be such agent and do the business thereof 
down to the time of said failure. From 1858 to the time said 
notes were given the company purchased the goods for which 
the notes were given, by said agent, of the plaintiffs, and one 
bill of goods after that, viz., on the 30th day of January, 1861, 
amounting to $92.54. 

Sem Pierce, one of the defendants named in the plea in 
abatement, resided, at the time the association was formed, 
in Londonderry, and continued to reside there till July, 1859, 
when he removed to Plymouth, and resided there at the time 
this suit was brought. 

Pierce was one of the original members of the association, 
and took an active part in its formation and organization. 
He paid in the |10 provided by the amendment of the 
fourteenth article of the by-laws, made the 14th of August, 
1852. As a member of the association and as director he 
participated in its business, and continued to purchase goods 
at the store down to the time of his removal to Plymouth, but 
not afterward. For goods purchased by him a balance of 
account had accrued against him of some over $30, in May, 
1859. About this time he paid $13 on his account. After he had 
sold his farm, in 1859, he told Howard, one of the directors, 
that he had sold his farm and was going out of town ; that he 
supposed he was owing the concern some $30 or more, and 
that he could pay that up into about $10. A day or two be- 
fore he removed, as he was passing the store, he called the 
agent Wright to the door, and handed him $10, saying that 
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just about squared him out. Pierce's understanding was, that 
under the fourteenth article of the by-laws and the amendment, 
he was entitled to goods to the amount of his subscription any- 
time on demand, and if he left and did not take the goods 
they would balance an equal amount of what he was owing. 
He never settled his account with the company, and it stands 
now just as he left it upon the payment of the $13 and $10, 
which were credited to him on his account on the books of 
the company. He never said anything to the agent about 
withdrawing from the association, nor did he ever publish, or 
give to the plaintiffs any notice, nor had they any notice of 
his withdrawing from the company. He supposed, himself, 
that he was out of the concern. 

The business of the association was under the control and 
supervision of the directors, and so continued to be down to 
the time it ceased. There was never any published dissolution 
of the association, nor any action taken by it for the purpose 
of dissolving it. 

Russell Aldrich, a member of the association, died October 
18, 1860. The Court found from the constitution, by-laws, 
records, etc., that the association was designed to be continuing 
and to have perpetuity, and not to be dissolved, or its con- 
tinued existence as a partnership to be affected by the death 
or withdrawal of any member. It was argued and claimed on 
both sides that said association was a copartnership. The 
plaintiffs gave in evidence the notes described in the declara- 
tion. No question was made as to their due execution, or 
as to the authority of Wright to give them, as agent of the 
association, or as to their validity as binding the association. 

The defendants claimed : 1st, That by reason of Pierce 
leaving Londonderry and removing to Plymouth he ceased to 
be a member of the company, and so was improperly made a 
defendant in this suit. 2d, That by the decease of Aldrich the 
partnership became dissolved, and that as Pierce had nothing 
to do with the matter at and afte? that time he could not be 
held as a partner after that time, and so was improperly made 
a defendant in this suit. Upon the facts detailed the Court 
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declined to sustain either proposition, and found the issue 
under the plea in abatement, and under the plea of non 
assumpsit, for the plaintiffs, and rendered judgment for the 
sum due on the notes, and on said account of January 30, 
1861 — to which the defendants excepted. 

Kellogg, J. No copy of the plea in abatement, or of the 
defendants' constitution, by-laws, and records having been 
furnished to us, we must assume that, in the judgment of 
counsel, the references to these papers in the briefs are suffi- 
cient for the purpose of the hearing in this Court. We are in- 
formed by the briefs that the plea in abatement and the defense 
to the action both rest on the alleged fact that the defendant 
Pierce had ceased to be a member of the partnership of the 
defendants before the debts which are the subject of the suit 
were contracted. 

From the facts found by the County Court it appears that 
these debts were contracted between May, 1858, and February, 
1861, and that Pierce was one of the original members of the 
partnership, or division, at the time of its organization in 1850, 
and, from that time up to the time of his removal from 
Londonderry to Plymouth, in July, 1859, he appears to have 
been an active director and leading manager of the division. 
The defendants' division or partnership commenced making 
purchases of goods from the plaintiffs as early as May, 1858 — 
a year or more previous to the time when, as is claimed. Pierce 
ceased to be a member of the division. The natural presump- 
tion arising from the fact that the plaintiffs gave credit to the 
division is that the credit was given in reliance upon the lia- 
bility of the members of the division at that time, and that 
the plaintiffs knew who were the members of the division to 
which they were giving credit. Nothing appears in the case 
tending to establish a contrary conclusion. 

Did Pierce cease to be a member of the division as between 
himself and the other members ? His removal from the town 
could not affect the question, unless there was some provision 
in the constitution or by-laws of the division which made 
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residence in the town a condition of membership. It is not 
claimed that there was any such provision in this case. 
Neither would his supposition that he had ceased to be a 
member of the division affect the question, unless there was 
some act on his part which justified that supposition. It dis- 
tinctly appears that he did not at any time say anything to 
the agent of the division about withdrawing from it, and it 
does not appear that he gave any information to any other 
officer or member of the division of his purpose or desire to 
withdraw from it. We find no ground on which it can be 
claimed that, as between himself and the other members, 
he ceased to be a member of the division. It is clear that he 
did not relieve himself from the liability by ceasing to partici- 
pate in the management of its business. 

But even if, as between him and the other members, he had 
ceased to be a member of the division, still, as he was a mem- 
ber when the dealings between the plaintiffs and the division 
began, the plaintiffs were entitled to treat him as a member 
until they were notified that he had withdrawn from the 
division, unless it appeared that, when they gave credit to the 
division, they did not know that he was a member of it. No 
such notice is claimed to have been given by Pierce to the 
plaintiffs. His liability to the plaintiff's would continue the 
same as that of any other member of the division until this 
notice was given. This is a settled principle of the law of 
partnership. 

It is claimed that the defendants' partnership was dissolved 
in October, 1860, by the death of Eussell Aldrich, one of its 
members, and that the surviving members cannot be held re- 
sponsible for the dealings had with the plaintiffs after that 
time without their assent or knowledge, although had in the 
name of the division and by its managing agent, and in the 
same way that the previous dealings had been had. It is not 
necessary to pass upon the question whether this division or 
association was in strictness a partnership or not, inasmuch as 
both parties claimed that it was a partnership. It was found 
by the County Court that the association was designed to be 
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continuing and to have perpetuitj^ and not to be dissolved, or 
its continued existence as a partnership to be affected by the 
death or withdrawal of any member. The death of Aldrich 
would not, therefore, work a dissolution of the partnership any 
more than would the withdrawal of any other member from 
it. Neither the death nor the withdrawal of a member would 
affect the ■ liability of those who continued to be members 
for debts contracted in the name and for the benefit of the 
association. 

We find no ground for the conclusion that Pierce was im- 
properly made a defendant in this suit, and the judgment of 
the County Court in favor of the plaintiffs is accordingly 
affirmed. 

Wentworth's Lindley, 49 ; Butterfleld v. Beardsley, 28 Mich. 412 ; Phillips 
V. Blatchford, 137 Mass. 510 ; Kingman o. Spurr, 7 Pick. 235 ; First National 
Bank v. Goff, 31 Wis. 77 ; Machinists' National Bank v. Dean, 124 Mass. 81 ; 
Tyrrell v. Washburn, 6 Allen, 466. 



8. A PARTNER'S INTEREST. 

Staats v. Bristow. 

Supreme Court of New York, 1878. 

73 N. Y. 264. 

FoLGER, J. The defendant had the possession of certain 
personal property, to which the plaintiff claims that he was 
entitled. It was, of course, incumbent upon the plaintiff to 
show and establish his title. He showed that he was the 
purchaser at a sheriff's sale. The certificate given by the 
sheriff does not say that the plaintiff bought the property 
itself; it says that he bought, only, all the right, title, and 
interest which Joseph Stockbridge had in it on the 30th 
November, 1874. The sheriff's return on the execution upon 
which he sold is the same. The execution on which the sale 
took place directed a sale of the property of the defendants 
therein named, who were the Stockbridge above named, and 
his copartner, Martin ; but the property pointed at was what 
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they owned, or either of them owned, on a day named, to 
wit : on the 9th December, 1874 ; and before that day, to wit : 
ou the fourth day of that month, the defendants in the execu- 
tion had assigned the property to the defendant in this action 
in trust for all of their creditors. 

So it is apparent that the plaintiff did not buy the property 
itself, specifically ; but only the interest, right, and title which 
Stockbridge had in it. Now the interest which he had in it 
was that of one of two partners ; as the property was part of 
the assets of a copartnership firm of which he was a member. 
The interest of a member of such a firm in the assets of it is 
the share to which he is entitled by the terms of the copart- 
nership, in the surplus of those assets remaining after all part- 
nership debts are fully paid. It appears in this case that the 
firm was insolvent ; that its debts much exceeded its assets ; 
that there never could arise a surplus. So the interest of 
Stockbridge, as an individual, in this property was nothing ; 
and so the plaintiff got nothing for his purchase. 

The force of these views is resisted by the plaintiff thus : 
It is claimed, and rightly, that one partner may sell and trans- 
fer the entirety of any particular personal effects and prop- 
erty of the partnership for purposes within the scope of the 
business, and can make sale to a creditor of the firm in pay- 
ment of a debt due, without the knowledge or consent of 
another partner, though the firm be insolvent and thereby a 
preference be given to the creditor vendee. Then, it is 
claimed that the law may do whatever one partner can do. 
Let it be granted that it may, for this occasion, though we do 
not concede it as a universal principle. The law has not in 
this case undertaken to do that. The attachment, under 
which it is claimed that the first step was taken toward doing 
that was not against this property specifically, nor was it 
against the property of the firm. It was against the property 
of Stockbridge. What was the property of Stockbridge ? It 
was what he owned in individual right, and it was his interest 
in the property of his partnership. What that interest was 
has already been shown. So that the law did not undertake 
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to do, nor has it done, more than to sell for the benefit of a 
firm creditor, the property of Stockbridge. We speak now of 
what was done by virtue of the attachment alone. The action 
was against both partners, and both were brought into court. 
But if both had not been brought into court, and judgment 
had been got, and execution issued directed to be levied upon 
the sole property of the one served, and upon the joint prop- 
erty of both, the law would have undertaken to do what we 
admit one partner can do ; and if this joint property had been 
levied upon before the assignment to defendant, and had been 
sold to the plaintiffs in the execution, or to one of them, and 
the avails paid over, the law would have succeeded in doing 
just what one partner could have done. The law must seek 
the end desired by the legal path, just as the single partner 
jnust. That path was not by an attachment against .the prop- 
erty of one partner who, by his personal situation, was obnox- 
ious to that process. That could issue, but not against joint 
property ; only against individual property ; and individual 
property was only the interest in a surplus. 

These views do not conflict with Van Brunt v. Applegate, 
44 N. Y. 544, on which the appellant much relies, and we do 
not express any opinion upon what was there held. 

The judgment appealed from should be afiirmed. 

Trowbridge v. Cross, 117 111. 109 ; Menagh v. Whitwell, 52 N. Y. 146 ; Bank 
V. R. K. Co., 11 Wall. 624 ; Filley v. Phelps, 18 Conn. 294 ; Hiscock v. Phelps, 
49 N. Y. 97 ; Douglas v. Winslow, 20 Me. 89. 



9. A FIEM NOT AN ENTITY. 

GiLLE V. Hunt. 

Supreme Court of Minnesota, 1886. 

35 Minn. 357. 

GiLFiLLAN, 0. J. Action under the statute to determine 
adverse claims to real estate, each party claiming the title. 
July 25, 1856, Jared S. Demmon owned the premises, and on 
that day executed a mortgage thereon to " D. B. Dorman & 
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Co," containing the usual power of sale, and which was, on 
the same day, duly recorded. October 7, 1856, Demmon con- 
veyed the premises to Peter Poncin, by deed duly recorded the 
next day. On the same day, evidently either at the same 
time of or after the execution of this last deed, D. B. Dorman 
executed to Poncin a deed of quitclaim and release of the 
premises, which was recorded October 8, 1856. Plaintiff 
claims under Poncin. " D. B. Dorman & Co." was a partner- 
ship under that name, composed of D. B. Dorman and Ovid 
Pinney, though that fact does not appear to have been stated 
in the mortgage. April 15, 1857, Dorman executed to Pinney 
an assignnient of the mortgage, recorded September 13, 1859. 
In May, 1864, Pinney proceeded to foreclose the mortgage 
under the power of sale, signing his name to the notice of sale, 
" Ovid Pinney, Mortgagee and Assignee." At the sale he be- 
came the purchaser, and received from the sheriff the usual 
certificate. The defendants claim under the mortgage and 
foreclosure. 

The case tufns mainly on the question, in whom was the 
legal title to the mortgage — ^that is, who was in law the mort- 
gagee ? Was it D. B. Dorman, or was it the partnership or 
the parties doing business under the name " D. B. Dorman 
& Co." ? A mortgage of real estate, though it is in effect but 
a lien or security, is in form a conveyance of an estate or in- 
terest in land : Morrison v. Mendenhall, 18 Minn. 212, 232, 
and must be governed by the same rules as to its execution 
and validity, and the capacity of the parties, and their proper 
designation, as are applied to a conveyance. It has been 
affirmed in several cases in this Court that the legal title to 
real estate can be held only by a person, or a corporate entity 
which is deemed such in law ; and that, therefore, a partner- 
ship cannot, as such, take and hold such legal title. Thus, in 
German Land Ass'n v. Scholler, 10 Minn. 2G0, 331, it was 
decided that the plaintiff, being only a voluntary association 
of persons, unincorporated, had no legal capacity to take or 
hold real property. The rule was recognized in Morrison v. 
Mendenhall, and in Tidd v. Rines, 26 Minn. 201, 2 N, W. 
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Eep. 497, it was decided that a conveyance to a partnership 
by its firm name did not vest in it any legal title or estate, 
because a partnership, as such, is not recognized in law as a 
person ; so that even had it been stated in the mortgage that 
the name inserted as the mortgagee was that of a partnership, 
it would not have made the partnership mortgagee. Nor, as 
we think, would the individual partners (other than the one 
named), be the mortgagee. 

It is true that the grantee in a conveyance need not be 
named, provided he be described with sufficient definiteness 
and certainty as where he is indicated by a title, or an office, 
and there is but one such ; as in Lady Superior v. McNamara, 
3 Barb. Ch. 375, 46 Am. Dec. 184, where a conveyance to 
" The Lady Superior " of a designated convent was held good 
to vest the title in a person then lady superior ; but the Court 
referred with approval to Duncan v. Beard, 2 Nott & McCord, 
400, in which it was held that a conveyance to one -and his 
" associates " vested title in none but the person named, the 
term " associates " being too indefinite to carry the title to the 
persons intended by it. There are some authorities which 
seem to hold that such a conveyance would be good to the 
persons so designated, and that it may be proved by parol who 
they are ; but we think these cases go a great way toward 
holding that a conveyance of real estate may rest partly in 
parol ; and when we consider the indefinite confusion in titles 
to real estate — in which there ought to be great definiteness 
and certainty — such a rule might let in, we do not hesitate to 
decide that the proposition that such a designation is too in- 
definite and uncertain rests in better reason and authority. 
Where the style of a partnership is inserted as grantee, and it 
contains the name or names of one or more of the partners, 
there is no reason why the title should not vest in the partners 
so named ; and the authorities are to the effect that it would. 
The legal title to the mortgage in question was, then, in D. 
B. Dorman. He was the only person through whom legal 
title could be made under the mortgage. 
. We have not considered, because it is not necessary, how 
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the mortgage would have stood in equity, as in an action to 
foreclose it ; nor how indefiniteness in designating a grantee 
or mortgagee may be affected by the registry laws. 

Although a mortgagee has not such an estate in the land as 
will pass by a deed of conveyance, and although a quitclaim 
deed by the mortgagee will not, unless it appears to have been 
so intended, operate as an assignment of the mortgage interest, 
it will operate, where made to one having an estate in the 
land, as a release. Such, at common law, was the office and 
effect ,of a deed of quitclaim and release, and such is the effect 
which we must presume the parties intended the deed from 
Dorman to Poncin to have. The mortgage having been re- 
leased, the foreclosure proceedings were of no effect. 

Judgment affirmed. 

"Wentworth'a Lindley, 110 et seq. ; Eeed v. Hanover Branch R. R., 105 Mass. 
303 ; Tidd v. Rines, 26 Minn. 201 ; Morrison v. Mendenhall, 18 Minn. 232 ; 
Lippincott v. Shaw Carriage Co., 25 Fed. Rep. 577. 

Note. — ^The tendency of legislation and the decisions is in the direction of 
recognizing the character of a firm as an entity. 

Statutes permit copartnerships to sue and be sued by the firm name. 
Property of a copartnership is assessed as that of the firm instead of as that 
of the individual members. Decisions permit chattel mortgages executed 
by a partnership to be filed at the place of itS principal business : Minn. 
Stat., '78, chap. 66, ? 42 ; Hubbardston Lumber Co. v. Bates, 35 Mich. 254. 
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B. POWEES, RIGHTS, DUTIES, AND LIABILI- 
TIES ARISING OUT OF THE RELATION. 

1. PARTNERSHIP ARTICLES. 

The contract of partnership is expressed in the Articles of 
Copartnership, which determine the powers, rights, duties, and 
liabilities of the members. The contract may be oral except 
in such cases as the statute of frauds require it to be in 
writing. 

Coleman v. Eyre. 

Supreme Court of New York, 1871. 

45 N. Y. 38. 

Rapallo, J. The plaintiff was interested to the extent of 
one-fourth in the profits or losses of a shipment of coffee 
undertaken by him jointly with other parties. After the 
adventure had been begun, and before the coffee had reached 
its port of destination, it was mutually agreed between the 
plaintiff and the defendant that the latter should have one- 
half interest in the plaintiff's one-fourth interest in the adven- 
ture. The speculation resulted in a loss, and this action was 
brought to recover one-half of the plaintiff's proportion of 
such loss. It is now claimed on the part of the defendant 
that no valid contract was made between him and the plain- 
tiff; that inasmuch as the plaintiff had embarked in the specu- 
lation before and without reference to any arrangement with 
the defendant, and the defendant had not done or contributed 
anything to aid in the joint enterprise, there was no partner- 
ship, and no consideration for the undertaking of the plaintiff 
to give him one-half of the profits ; that therefore the defend- 
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ant could not have enforced payment of half the profits, if the 
adventure had been successful, and consequently no agree- 
ment on his part to contribute to the loss can be applied. 

This argument assumes that the agreement was simply that 
the defendant should have one-half of the profits, which the 
plaintiff might make out of the adventure, in case it should 
prove successful. But such was not the agreement proved. 
The agreement was that the defendant should share with the 
plaintiff in the adventure, and it seems to have been clearly 
understood that he should participate in the result, whether 
it should prove a profit or a loss. That it might result in a 
loss was contemplated by the parties. There is evidence in the 
case that the possibility of that event was the subject of con- 
versation between them at the time of making the contract ; 
that the hope was then expressed that the plaintiff would not 
be compelled to call upon the defendant to contribute to a loss ; 
and that afterward, when they did call upon him to contri- 
bute, he did not dispute his liability, but sought to reduce 
the amount by claiming a portion of the plaintiff's com- 
missions. 

The evidence fully justified a finding that, in consideration 
of the agreement by the plaintiffs to account to the defendant 
for half the profits in case of success, the defendant undertook 
to bear half the loss in the contrary event ; and the intend- 
ment is, that the referee did so find. Indeed, such is a proper 
construction of the actual finding. It is a clear case of mutual 
promises ; and the obligation of each party was a good con- 
sideration for that of the other : Briggs v. Tillotson, 8 Johns. 
304. 

The evidence was conflicting as to whether the defendant 
was to share in the commissions. The referee found in the 
plaintifis' favor on that point, and the Court below, at General 
Term, refused to interfere with that finding. We cannot 
disturb it. 

The agreement was not within the statute of frauds. It 
was not an agreement for the sale of any personal property 
or chose in action, but an executory agreement, whereby one 
8 
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party undertook to bear one part of a possible loss, in consid- 
eration of a share of an expected profit. 

The judgment of reversal and order granting a new trial 
should be reversed, and the judgment for the plaintiffs entered 
on the report of the referee should be affirmed, with costs. 



MoREis V. Peckham. 

Supreme Court of Connecticut, 1883. 

51 Conn. 128. 

Carpenter, J. The plaintiff invented an improvement in 
screw-drivers. He agreed with the defendant to assign to him 
one-half of his interest in the invention, in consideration of 
which the defendant agreed to pay the expense of procuring 
letters-patent, to furnish the necessary capital for the purchase 
of stock, machinery, and tools, and to unite with the plaintiff 
in the business of making and selling screw-drivers for their • 
joint benefit. 

Letters-patent were procured and business was carried on 
under the arrangement from the spring of 1879 until October, 
1880, when the defendant stopped business, refusing to con- 
tinue it longer, alleging as a reason that it was a losing and 
not a paying business. 

The plaintiff in his amended complaint claims : 1st, that 
an account be taken ; 2d, a specific performance, or, if that 
is impracticable, a rescission of the contract ; or, 3d, damages. 
The Superior Court found the facts, the amended complaint 
conforming to such finding, and appointed a committee to 
take the account. The account as stated by the committee 
shows a considerable balance duo the defendant. The Court, 
against the remonstrance of the plaintiff, accepted the report 
and rendered judgment for the defendant to recover his costs. 
The plaintiff appealed. 

We will first consider the questions arising on the remon- 
strance. 
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1. It appeared before the committee that the defendant sold 
the tools, machinery, etc., and the plaintiff claimed that he 
received therefor the sum of |1,000, and that he should be 
charged with that sum. There was other evidence as to its 
value, and the committee found its value to be much less. On 
the trial of the remonstrance the Superior Court found that the 
sum of |1,000 was received by the defendant for the machinery 
and other property belonging to the defendant. The value of 
the other property did not appear. 

There was no error in this. Besides, the Court allowed the 
defendant nothing for the expenses of tools, machinery, etc., 
and charged him nothing for their value when the business 
closed. Of this the defendant does not complain, and the 
plaintiff has no occasion to. 

2. As tending to prove the value of said machinery, etc., the 
plaintiff offered in evidence the file in a case of 'Peckham v. 
Morris, in the Court of Common Pleas. This was offered be- 
cause it contained an affidavit purporting to be that of the de- 
fendant as to the value of the same property. But it was 
proved to the satisfaction of the committee that the name of 
the defendant was inserted as the affiant by the mistake of the 
magistrate, and that it was not the affidavit of the defendant. 
The ruling of the committee in excluding this evidence was 
clearly correct. 

3. The plaintiff, during the progress of the work, requested 
the book-keeper to keep an account of the cost of making two 
thousand one hundred and fifty screw-drivers. He " attempted 
for a time to keep such an account, but never completed the 
same. The plaintiff offered what was claimed to be a copy of 
said book in evidence to show the actual cost of making the 
screw-drivers, but the Court excluded the same." 

That account of itself, incomplete as it was, was clearly in- 
admissible for the purpose for which it was offered. 

4. The plaintiff offered to prove that after the business 
closed he offered the defendant a certain sum for his interest 
in the concern, and that the defendant put a price on his in- 
terest and offered to sell for a given sum. The committee ex- 
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eluded this evidence. It is expressly found that these oiFers, 
whatever they were, were made during the attempts to com- 
promise their differences, and after the business had been 
closed. We think "the ruling was correct. 

5. The defendant, as a part of his charges, filed a bill of 
sundry expenses. To many of these items the plaintiff ob- 
jected. The committee rejected some and allowed others to 
the amount of $455.12. The plaintiff objected to the accept- 
ance of the report on the ground that he did not know what 
items were rejected and what were allowed. 

This objection was not well taken. Inquiry of the committee 
would unquestionably have elicited all the information desired. 

6. We do not think that the* omission of the committee to 
report a definite balance was a sufiicient cause for rejecting the 
report. He reported the items allowed with sufficient cer- 
tainty to enable the Court to render an intelligible and just 
judgment. 

7. The fact that the plaintiff had knowledge that certain 
expenditures were being made, and made no objection thereto, 
was before the committee as matter of evidence. Its being 
used as such does not appear to have been objected to by the 
plaintiff. Charging the plaintiff with such knowledge is not 
alleged as a reason for setting aside the report, and would have 
been clearly insufiicient if it had been. 

8. The committee allowed for the labor of John Peckham 
and F. E. Peckham in the business the sum of $871. This is 
urged as a reason for setting aside the report. 

The case shows that the plaintiff knew that these parties 
were employed in the business at the time, and made no objec- 
tion, but allowed them to continue in the business and perform 
the services ; that the services were valuable ; that the defend- 
ant exercised his best skill and judgment in employing them ; 
and inferentially it appears that their services were necessar\\ 

In the terms of the contract between the parties, as found 
by the Court, we discover nothing that prohibits the employ- 
]nent of suitable help. The defendant in this matter having 
acted in good faith, we think the items were properly allowed. 
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The plaintiff further claims that the judgment of the Court 
upon the facts was erroneous. 

In the first place, he insists that he was entitled to a specific 
performance. The foundation of this claim is that the con- 
tract was to run seventeen years or during the life of the 
patent. Assuming that to be so, the contract was clearly 
within the statute of frauds as not to be performed within a 
year, unless the operation of the statute was prevented by 
some one of the circumstances referred to. It is claimed that 
the contract is in writing and signed by the party so as to 
meet the requirement of the statute. The writing signed by 
the party was primarily an assignment of one-half of the 
plaintiff's interest in the invention to the defendant. It then 
stipulated that neither party would make any assignment, 
grant, or license, of or under said letters-patent, without the 
written consent of the other, and that neither party would 
manufacture or use the invention, or sell the same to others to 
use, except upon such terms as should be mutually agreed 
upon. It contained no reference whatever to the contract of 
the defendant for furnishing capital, tools, and machinery, and 
for uniting with the plaintiff in the business of making and 
selling screw-drivers for their joint benefit. Moreover, this 
part of the contract is expressly found to have been verbal, 
and we must so regard it. 

Nor was the contract fully executed by the plaintiff. It is a 
mistaken view of it to say that all the plaintiff was to do was 
to execute an assignment of one-half of his interest in the in- 
vention. He was to unite with the defendant in carrying on 
the business, and his duties in that regard were to continue 
during the whole period of time' the contract was to run. And 
this it will be remembered is that part of the contract which 
the plaintiff claims the defendant should specifically perform. 
The same remarks apply, and show that the claim that one 
side of the contract was to be performed within a year is not 
well founded. 

But it is insisted that this is a contract in the nature of or 
relating to a partnership, and therefore not within the statute. 
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That a parol contract concerning partnerships will be held 
good for many purposes is not denied. It is doubtless so where 
third persons deal with the parties as partners and seek to hold 
them liable as such. And so as between the parties them- 
selves, where the agreement has been wholly or partially 
performed, Courts will treat them as partners. But we 
are not aware of any case in which the Court, at the instance 
of one of the pairties, has compelled the other party to perform 
a parol agreement for a partnership. It is a rule in equity 
that the Court will not decree a specific performance where it 
has no power to enforce the decree. Hence partnership articles 
will not be enforced, especially where no time is fixed for its 
continuance, as either party may dissolve it at pleasure. And 
even where a time is fixed it is difficult to see how the decree 
can be enforced. Take this case as an illustration ; is the 
Court to keep its hand on the parties for seventeen years and 
compel them to carry on this business ? 

Again. The terms of this contract are vague and indefinite. 
Not only is this so in respect to time, but also in respect to the 
extent and manner of carrying on the business. How much 
capital is to be invested ? How many sets of machinery are 
to be used ? How many men are to be employed ? How many 
screw-drivers are to be made in a year ? What duty shall be 
assigned to each of the partners ? All these are matters which 
the contract does not determine, and which a Court of Equity 
cannot determine. 

Furthermore, the business as hitherto carried on was clearly 
a losing business. Of what possible benefit can it be to the 
plaintiff to have it continued ? Can it be seriously contended 
that the Court will direct its continuance as heretofore? Or, 
what is even more absurd, will the Court undertake to pre- 
scribe the manner of conducting the business so as to make it 
profitable ? 

We conclude then that the contract is within the statute of 
frauds, and that, independently of the statute, it is of such a 
nature that it cannot be specifically enforced. 

But if not entitled to a specific performance, the plaintiff 
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insists that he is entitled to be restored to his ante-contract 
condition and to have the patent re-conveyed to him and to be 
compensated in damages. It is difficult to see upon what 
principle this claim can be sustained. As we interpret the ■ 
contract the defendant has not broken it. Ever3'thing that the 
contract legally required him to do he has done. He per- 
formed the contract literally except as to continuing the busi- 
ness for seventeen years. If the contract is to be interpreted 
as requiring that absolutely, we think it was within the statute 
of frauds. 

We are inclined, however, to interpret the agreement as a 
contract to continue the business for a reasonable time, to be 
determined from a consideration of all the circumstances of 
the case. It is apparent from the record that the defendant 
engaged in the business long enough to demonstrate that it 
could not be carried on successfully, and we are disposed to re- 
gard that as a reasonable time. 

One view of the contract makes it void by the statute, and 
the defendant was not bound to perform it. The other view 
shows that it was substantially performed. In either event the 
defendant incurred no liability. 

In respect to the patent, we think that the defendant paid 
the consideration, and, as he never contracted to return it, if 
it is worth anything he is entitled to retain it. 

One other matter remains to be noticed. The plaintiff in- 
sists that he is entitled to costs, for the reason that the defend- 
ant refused to render an account until directed to do so by the 
Superior Court. We think that the matter of accounting was 
so intermingled with the equitable relief prayed for that costs 
were discretionary with the Court. The manner in which 
that discretion was exercised will not be reviewed in this 
Court. 

There is no error in the judgment. 

Wentworth's Lindley, 406-455 ; Jordan v. Miller, 75 Va. 442 ; Huntley V. 
Huntley, 114 U. 8. 394; Whipple v. Parker, 29 Mich. 369. 
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2. EACH PARTNER'S IMPLIED POWERS. 

BOAEDMAN V. HaCKLEY. 

Supreme Court of Iowa, 1857. 
5 Iowa, 224. 

The plaintiffs claim to recover the price and value of four 
pianos, alleged to have been sold and delivered to defendants 
as partners. Hackley answers, and denies that any pianos 
were sold and delivered to himself and Adams, as partners. 
Adams answers, and denies any indebtedness to plaintiffs, 
either by himself individually, or as a member of the firm of 
Adams & Hackley. He averred further that the said firm was 
not a general partnership, but a partnership in the newspaper 
and printing business only, and that the pianos were sent to 
A. W. Hackley, one of the defendants, to be sold on commis- 
sion, and not to said partnership firm, nor to him, the said 
Adams. Issues joined on these answers were tried by a jury. 
It was shown by plaintiffs that defendants were partners in 
publishing the Tribune newspaper, in Dubuque, and in the 
book and job printing business. Certain letters between the 
parties were also read in evidence as follows : 

Dubuque, June 19, 1854. 
Messrs. Boaedman & Gray. 

Dear Sirs : — ^Your advertisement of pianos is in our paper, 
and your offer to us of an agency we accept. But in order to 
make it profitable to you, it will be expedient, if not neces- 
sary, to have one of the instruments here, as there is not one 
of your make in our city. Being a musician myself, and a 
member of the " Philharmonic Society " in this place — just 
formed — I am pretty confident that something can be effected, 
as the society, of which I am a member, anticipate purchasing 
one soon, and their action will control the purchase of many 
more. I make these suggestions ; if you think there is any 
advantage to be gained, please inform us ; and if you choose 
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to act upon this suggestion forward us one of your piano cuts, 
and charge us for the same, as we shall want it for our circu- 
lars. W. A. Adams. 

Dubuque, June 19, '54. 
W. G. BoARDMAN, Esq. 

Dear Sir : — Annexed you will receive the letter of our Mr. 
Adams. Beside being an honorable and estimable man, and 
the best practical printer in the State, he stands at the head 
of the musical department in this city. I think you would 
promote your interest by shipping us, at once, a small but 
select assortment of your instruments. There are -none now 
here on sale. ... I think an early and good supply would 
keep out competition for a long time. But determine for 
yourself how many (if any) you will send. , 

A. "W. Hackley. 

Albany, June 23, 1854. 
Messrs. Adams & Hackley : 

Yours of the 19th is at hand, and would say in reply we do 
not consign piano-fortes on commission. Our orders are con- 
stantly far ahead of our ability to supply our sales for cash or 
time. We have a large number of applicants for piano-fortes 
on consignment which we decline. As, however, your place 
has attracted our attention, and believing that now is the time 
to introduce our instruments, and sKut out others from com- 
petition, we have, after much thought, concluded to send you 
one or two pianos on the following conditions : Pianos, when 
delivered here on railroad or canal, will then be at your risk. 
On the sale of a piano you shall, if for cash, remit us the 
amount by draft on one of our banks or New York — said 
draft payable to our order and sent by mail. From enclosed 
price-list you may deduct fifteen per cent. If not sold for cash 
— on credit, ten per cent. — sold at your risk. Interest after 
four months. Remittances will bear interest on receipt. 
Should you prefer purchasing them out and out, we will give 
you six months' credit, and twenty per cent, discount ; and if 
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cash be remitted on receipt of invoice, a further discount will 
be made of five per cent, after the twenty per cent, is deducted. 
These are our best terms. Should these propositions be agree- 
able you will please inform us, and of the class of piano-fortes 
you think will sell best with you. We shall, however, forward 
you one or two before we can receive your answer, and you 
had better get them insured on the receipt of invoice. . . . 
Should you continue to sell them, you will not, we presume, 
make any charge to us of an advertisement. 

BOAKDMAN & GkAY. 

Tribune Office, Dubuque, Sept. 29. 
Messrs. Boardman & Gray : 

We have just effected a sale of your two pianos at six 
months. We have a prospect of selling two or three more if 
we had them. A. W. Hackley. 

The plaintiffs further gave in evidence, that in addition to 
the two pianos first shipped to defendants, they subsequently, 
and pursuant to the letter of Hackley dated September 29, 
shipped to them two others ; one October 7, and the other Oc- 
tober 14, 1854 ; and that they were sold on the customary 
terms of plaintiffs, to wit : Twenty per cent, discount as stated 
and contained in the letter of plaintiffs to defendants dated 
June 23, 1854. The pianos last shipped were left by Hack- 
ley, one of the defendants, with a merchant in Dubuque to be 
sold on commission, who paid the proceeds over to Hackley. 
Adams was not known in the transaction with the commis- 
sion merchant. The partnership of Adams & Hackley was 
dissolved about the 25th of August, 1854. 

The defendant, Adams, asked the Court to charge the jury : 
1. " That before Adams can be held liable, it is necessary for 
plaintiffs to prove that he had knowledge of the whole trans- 
actions, and consented thereto. 2. That if the letter of Board- 
man & Gray does not accept the offer and terms stated by 
Adams, it is necessary to bring home to Adams a knowledge 
of the contents of the letter of Boardman & Gray." These in- 
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structions were refused by the Court, and defendant, Adams, 
excepted. The jury found a verdict for plaintiffs. A motion 
for a new trial was overruled by the Court, and judgment 
rendered on the verdict. Defendant, Adams, appeals. 

Stockton, J. The Court charged the jury that the plain- 
tiffs must recover for pianos sold and delivered, or they could 
not recover at all ; that if the pianos were sold to Hackley 
alone, and not to the firm, the plaintiffs could not recover in 
this action ; that there must be satisfactory proof, either that 
the buying and selling of the pianos was within the scope of 
the partnership business of defendants, or that they jointly 
ordered the pianos from plaintiffs, before they can recover ; 
that plaintiffs having sued for pianos sold and delivered, can- 
not recover on proof that the pianos were sent to defendants to 
be sold on commission, or on any other proof falling short of 
proof of sale and delivery ; and that the jury must examine 
the testimony with reference to each of the defendants 
separately. It is first assigned for error, that the District 
Court refused to charge the jury that it was necessary for 
plaintiffs to show that Adams had knowledge of the whole of 
the transactions, and consented thereto (or what was equivalent 
thereto), before he could be made liable. It is assumed that 
the refusal of the Court to charge the jury as requested was in 
effect saying to them that one member of a partnership firm, 
without the consent of the other partner, can bind the firm in 
matters which are without the scope of the partnership busi- 
ness, a 

The law is well settled, as claimed by defendants' counsel, 
that one partner cannot bind the firm by any contract made 
in the name of the firm, unless it be in a matter within the 
scope of the partnership dealings or falling within the ordinary 
business and transactions of the firm : Western Stage Co. v. 
Walker, 2 Iowa, 512; Story on Partnership, §322. Look- 
ing at all the instructions given in this case, and at the testi- 
mony contained in the record, we cannot say that the Court 
undertook to lay down a different rule, or that there was 
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error in refusing the instructions asked. The respective let- 
ters of Adams & Hackley to plaintiffs of June 19, 1854, though 
signed in their individual names, were evidently written in 
the name and upon the business of the firm. Adams says : 
" Your advertisement of pianos is in our paper, and your offer 
to us of an agency we accept." Attached to this is the letter 
of Hackley in which he says : " I think you would promote 
your own interests by shipping to us a small but select as- 
sortment of your instruments." The jury were told that 
" they must be satisfied that the business of buying and sell- 
ing pianos was within the scope of the partnership business, 
or that defendants jointly and as copartners specially ordered 
the pianos, before a joint liability was incurred." By this in- 
struction the question of fact was left for the determination of 
the jury whether the dealing in pianos had been made a part 
of the business of the firm. And from the evidence we think 
they were authorized to infer that the defendants concurred in 
accepting, in the name of the firm, the agency offered them by 
plaintiffs, and had agreed to add to their regular partnership 
business that of dealing in pianos. 

It is to be observed that defendants in their letters to plain- 
tiffs make no stipulation as to the terms on which the pianos 
are to be sent to them. Nothing is said of their being sent to 
be sold on commission. They accept the agency, and advise 
plaintiffs to send on their pianos to them. In reply the plain- 
tiffs inform them that they do not consign pianos to be sold 
on commission — they decline all such applications. They 
have, however, shipped to defendants two pianos on these 
terms : that they are to be at the risk of the defendants when 
delivered at Albany on the railroad or canal, and all sales are 
to be at defendants' risk ; that the pianos are sold to them at 
the usual rates ; but they agree to wait with defendants for 
payment until the pianos are sold by them, charging them in- 
terest on account after four months ; and that if the defendants 
choose to purchase the pianos " out and out " twenty per cent. 
will be deducted from the invoice price at six months' credit 
— ^if for cash a discount of five per cent, additional will be 
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made. Upon these terms the first two pianos were shipped to 
defendants. Upon notice to them of the terms of the plain- 
tiffs, if not acceptable to them, they should have notified plain- 
tiffs of their dissent and their refusal to receive the pianos. 
Instead of this Hackley, one of the defendants, writes to plain- 
tiffs from the Tribune office September 29 : " We' have just 
effected a sale of your two pianos at six months." Having 
made the dealing in pianos a part of their partnership busi- 
ness, and notified plaintiffs thereof, this letter, though written 
and signed by Hackley alone, binds the firm. There is no 
expressed dissent to the terms on which the pianos were sold 
to them, and no unwillingness manifested to continue the 
business and agency on the same terms. On the contrary, 
they inform the plaintiffs that they " have a prospect of sell- 
ing two or three more if they had them." In accordance with 
this suggestion the remainder of the pianos charged are 
shipped to defendants. 

Where a partnership firm, embarked in a particular business 
to which their engagements are confined, and to which alone 
their partnership contracts extend, by mutual agreement, en- 
large the sphere of their operations, and include another 
branch of business, the power of each partner to bind the firm 
by his contracts is co-extensive with the whole business of the 
partnership ; and the acts of each member are as binding on 
the firm in the new branch of business in which they are en- 
gaged as they are in the former regular and ordinary business. 
If Adams & Hackley agree to add the business of dealing in 
pianos to their regular business of printing and pubHshing 
newspapers, the acts of each member of the firm are binding 
on the other in everything connected with the buying and 
selling of pianos, and neither can object that the other part- 
ner makes contracts or incurs liabilities in the name of the 
firm, which, by virtue of the relation existing between them, 
shall bind them both. It was not necessary, therefore, in our 
view of the law and the facts, that the plaintiffs should prove 
that Adams had knowledge of all the transactions which 
passed between his copartner and the plaintiffs, and that he 
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consented thereto. He is presumed to consent to all the acts 
of his partner within the scope of the business of the firm. 

The second assignment of error is upon the refusal of the 
Court to charge the jury " that if the letter of Boardman & 
Gray does not accept the offer and terms stated by Adams, it 
is necessary to bring home to Adams a knowledge of the con- 
tents of the letter of Boardman & Gray." The refusal to give 
this instruction was not erroneous. No offer of terms was 
made by Adams in his letter to plaintiffs. He informs them 
that the offer to their firm of an agency for the sale of their 
pianos is accepted by defendants, and advises plaintiffs that 
they had better have one of their pianos in Dubuque. Hav- 
ing accepted the agency proposed, and agreed to make the 
dealing in pianos a part of their business as a partnership, 
Adams, as one of the partners, is equally and jointly with 
Hackley liable for all pianos sold and delivered to the part- 
nership firm. Even if Adams never saw or knew anything 
of the letter of plaintiffs, he is bound by the acts of his co- 
partner. 

Judgment affirmed. 

Wentworth's LJndley, 124-128 ; Smith v. Collins, 115 Mass. 388 ; Sweet v. 
Morrison, 103 N. Y. 235 ; Jackson v. Todd, 56 Ind. 406. 



Williams v. Frost. 

Supreme Court of Minnesota. 

27 Minn. 255. 

Berry, J. The question in this case is whether a certain 

assignment for the benefit of creditors, made in January, 1879, 

is valid against an attaching creditor. The important facts 

are these : George H. Fairbanks and Neco J. Vandervelde 

were partners in trade, doing business at Anoka, in this State, 

under the name of Fairbanks & Vandervelde. The firm was 

in debt and insolvent. Between January 1 and 5, 1879, 

Vandervelde went to Holland, having been called there by the 

illness of his mother. He remained until after her death, re- 
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turning to this country in April following. Before he went to 
Holland he knew, as he expresses it, that " the condition of 
our firm financially was pretty ragged ; that there were bills 
to be paid soon, and no funds to pay them with," some of the 
creditors having already pressed for payment. " I left," he 
says, " Fairbanks in charge of the business. I left in a hurr}'^, 
and told him to do the best way he knew how, and whatever 
he should do I would be satisfied with. I left everything 
about the business and management of same to Fairbanks. 
... I told him to do what was best. I left it for him to do 
what in his judgment was best, in view of the financial con- 
dition of the firm." The testimony of Fairbanks is to , the 
effect that when Vandervelde left there were large bills com- 
ing due from the firm — some already due when he left — no 
cash with which to pay them — business light ; that on Janu- 
ary 27, when the assignment was made, the firm was in bad 
shape, and creditors were pressing for the payment of their 
bills. Fairbanks also testified that, when Vandervelde left, he 
told him to do the best he could and he would be satisfied. 
This testimony does not appear to have been contradicted in 
any way. We have no doubt that it shows that Vandervelde 
expressly authorized Fairbanks to do anything that he could 
lawfully do in reference to the business and assets and in- 
debtedness of the firm. One thing which he could lawfully 
do was to make an assignment of the assets of the firm for the 
benefit of creditors, with the assent of his copartner : Burrill 
on Assignments, 3d ed., 108, 330 ; Stein v. La Dow, 13 Minn. 
412. In this case full authority to make such assignment, and 
full consent to the same, were included in the general authority 
to Fairbanks to do anything which he could do, as before stated. 
We have no doubt, then, that Fairbanks was authorized to make 
an assignment of the firm property. 

The next inquiry is, was the assignment in proper form to 
bind the firm ? As respects this inquiry, the important parts 
of the assignment are these, viz. : 

" This agreement, made this 27th day of January, A. D. 
1879, by and between George H. Fairbanks, as one of the co- 



128 ILLUSTRATIVE CASES 

partnership firm of Fairbanks & Vandervelde, composed of 
the said George H. Fairbanks and Neco J. Vandervelde, and 
doing business under said firm name of Fairbanks & Vander- 
velde, as merchants, at Anoka; . . . and whereas the said 
George H. Fairbanks and Neco J. Vandervelde ... are in- 
solvent ; . . . and whereas the said . . . Vandervelde is now 
. . . absent from the United States : . . . Now, therefore, this 
deed witnesseth that the said George H. Fairbanks, as one of 
said copartners, in consideration of the premises, and of the 
sum of one dollar to him in hand paid, . . . does hereby 
grant, bargain, sell, and convey, assign, transfer, set over unto 
said party of the second part, all the property, real, personal, 
and mixed, of the said copartnership. ... In witness whereof 
the parties of the first and second part have herei/nto set their 
hands and affixed their seals, the day and year first above 
written. 

" George H. Fairbanks, [seal.] 
" John J. Penner." [seal.] 

Penner was the original assignee and party of the second 
part. In our opinion, as respects the manner of its execution, 
this assignment is in substance and effect the same as if, in- 
stead of signing it by his own name alone, Fairbanks had 
signed in this way : " Fairbanks & Vandervelde, by George H. 
Fairbanks." His intention to act for the firm in making the 
assignment, and the fact that he did so act, unmistakably ap- 
pear on the face of the assignment itself, and emphatically so 
from the use of the expressions, " George H. Fairbanks, as one 
of the copartnership firm of Fairbanks & Vandervelde," and 
" as one of said copartners." The seal, if one be necessary, is 
good as the seal of the firm, in accordance with a familiar 
rule. The assignment is, therefore, that of the firm. 

It is urged, however, that it fails to comply with that pro- 
vision of the Act of March 4, 1876, Gen. St. 1878, c. 41, § 23, 
which requires assignments by debtors for the benefit of 
creditors to " be in writing, subscribed by such debtor or debt- 
ors, and duly, acknowledged before an officer," etc. We think 
the subscription and acknowledgment of this assignment suf- 
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ficient. The subscription is that of the firm, by one of its 
members. It is in effect the usual way in which a firm sub- 
scribes a written instrument. The acknowledgment is properly 
that of the subscribing parties, for an acknowledgment must 
be a personal thing. 

The remaining point as to the admissibility in evidence of 
the assignment, under the allegations of the complaint, is dis- 
posed of by what we have already said as to the point that the 
assignment is that of the firm. 

Order affirmed. 

Stein V. Ladow, 13 Minn. 412. 

Some instances of implied powers before dissolution : 

Each partner has implied power to employ labor or engage services such 
as are necessary to conduct the joint enterprise : Wentworth's Lindley, 147 ; 
Mead v. Shepard, 54 Barb. 474. 

The respective members of a trading partnership have the authority to 
sign the name of the firm to commercial paper : Wentworth's Lindley, 129 ; 
Wilson V. Richards, 28 Minn. 337. 

The giving of security for the debts of others is not within the scope of 
the firm's business : Selden v. Bank of Commerce, 3 Minn. 166. 

A partnership being once proved, aliunde, acts, admissions, or declarations 
of a partner during the existence of the partnership, or relating to matters 
within the scope of the partnership, are evidence against the firm : Went- 
worth's Lindley, 128 ; First National Bank v. Carpenter, 34 la. 433 ; Munson 
V. Wickwire, 21 Conn. 513. 

If it is a trading partnership, it follows by legal implication that it has 
borrowing power : Wentworth's Lindley, 131, 321 ; National Bank of Com- 
merce V. Meader, 40 Minn. 325. 

A release of one member of the firm releases the firm on the ground that 
the release of one joint debtor releases all : Tuckerman v. Newhall, 17 Mass. 
581. 

' Some States have statutes enabling a creditor to compromise and settle 
with or release one joint debtor without prejudice to his claim against the 
rest: Gen. Stat, of Minn., '78, chap. 66, ? 37. 

But the copartner's right to call upon such released partner for his propor- 
tion is reserved in Minnesota : Minn. Gen. Stat., '78, chap. 66, § 40. 

Each member of a trading partnership has implied authority to buy goods 
for the firm's business : Wentworth's Lindley, 134 ; Alabama Fertilizing Co. 
V. Reynolds, 79 Ala. 497. 

One partner cannot execute the power to confess judgment without the 
consent of the other members of the firm : North v. Mudge, 13 la. 496. 

Each partner has authority to collect the debts due the firm, and pay the 
debts it owes : Moist's Appeal, 74 Pa. St. 166. 

Notice to one member of the firm of matters ^within the scope of the 
9 
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firm's business, or knowledge of one, however derived, is notice to or knowl- 
edge of the firm : Hubbardston Lumber Co. v. Bates, 31 Mich. 158. 

Each partner has power to sell and transfer any piece of the partnership 
property held for sale, but this implied power of sale only extends to such 
property as is held for the purposes of sale: Wentworth's Lindley, 146; 
Lamb v. Durant, 12 Mass. 54 ; Sloan v. Moore, 37 Pa. St. 217. 

A partner has no power to bind the firm by an instrument under seal, for 
it is beyond the scope of the business. This rule is relaxed to the extent of 
permitting authorization by parol and validating the act by ratification, as 
well as allowing the executing of releases by one partner for the firm, on the 
ground that they do not create a new burden or obligation, only barring a 
right of action : Gibson v. Warden, 14 Wall. 244 ; McDonald v. Eggleston, 
26 Vt. 154. 

Whatever a partner can do he can do through an agent. He binds the 
firm if, with full knowledge of the facts, he ratifies an agent's unauthorized 
acts : Lyell v. Sanborn, 2 Mich. 109. 



3. THE CAPITAL. 

Taft v. Schwamb. 

Supreme Court of Illinois, 1875. 

80 111. 289. 

Mr. Justice Scholpield delivered the opinion of the Court : 
The principal question to be determined in the case before 
us is, upon whom shall the loss, in consequence of the destruc- 
tion of the building, machinery, engine, boiler, tools, etc., 
mentioned in the articles of copartnership as delivered in as 
capital stock by Schwamb, fall ? Upon Schwamb alone, or 
upon the parties in the proportion they are to share profit and 
loss ? The latter was the conclusion of the Court below ; but 
appellants insist that the former is the basis upon which the 
account should have been stated. 

The articles stipulate : " This copartnership to commence 
on the twenty-eighth day of November, A. D. 1867, and to 
continue for the term of thirteen months and three days, end- 
ing on the thirty -first day of December, A. D. 1868 ; and to that 
end and purpose the said parties above named have each de- 
livered in, as capital stock, as follows : Fred. Schwamb, the 
building known as No. 490 South Canal Street, and all ma- 
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chinery, including engine, boiler, tools, benches, lumber, all 
manufactured stock, and that under process of manufacture, 
now in his possession, supposed to be worth, say, $9,619.37, 
the same to be determined by an inventory. And the said J. 
W. Taft and D. R. Crego shall put in, as capital stock, the sum 
of $2,500, making a total capital stock of $12,119.37, to be 
used and employed in common between them for the support 
and management of the said business, to their mutual benefit 
and advantage. And it is further agreed between the parties 
to these presents that the said firm of Taft, Schwamb & Crego 
shall pay interest, annually, to F. Schwamb on the sum of 
$7,119,37, or on what he may have in excess of said Taft and 
Crego's investment." ..." And it is also agreed that 
they shall and will, at all times during said copartnership, 
share, bear, pay, and discharge between them, each his share 
of all rents and other expenses that may be required for the 
support and management of the said business, and that all 
gains, profits, and increase that shall come, grow, or arise from 
or by means of their said business, shall, after paying the ex- 
penses as aforesaid, be divided between them, the said co- 
partners to receive their shares as follows : F. Schwamb to re- 
ceive one-half of all gains or increase, or if the business 
has been at a loss, then F. Schwamb to pay one-half of all 
such losses ; J. W. Taft to receive one-fourth of all gains or 
increase, or to stand one-fourth of all losses in all business 
transactions during said copartnership ; D. R. Crego to re- 
ceive one-fourth of all gains or increase, or stand one-fourth of 
all losses in all business transactions during said copartner- 
ship." 

It would, in our opinion, be difficult to employ language 
more clearly indicating that the " building, machinery, tools," 
etc., etc., became the property of the copartnership, and ceased 
to be the individual property of Schwamb than that employed 
in the articles. It was delivered in as " capital stock." What 
is " capital stock," in the sense in which the words are here 
used ? Unmistakably, the capital or property of the copart- 
nership. The total capital stock represents everything of 
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value belonging to the copartnership, and it is therefore im- 
possible that property delivered in as " capital stock " colild 
be anything else than copartnership property. 

Being partnership property, the interest of each partner in 
it is to be determined by the extent of his interest in the part- 
nership. It is said : " Each partner is possessed per my el per 
tout — that is, by the half or moiety, and by all, or, in other 
words, each has a joint interest in the whole, but not a sepa- 
rate interest in any particular part of the partnership prop- 
erty ; and being so possessed, and because the title of partners 
is undivided, it follows that all have a moiety or the same spe- 
cies of interest in the stock in trade, whether each individual 
partner contributes exactly in the same proportion or not ; but 
their several degrees of interest must be regulated according 
to the stipulated proportions, and the different conditions of 
the partnership. To whatever share a partner may be en- 
titled, in whatever sum the firm may be indebted to him, he 
has no exclusive right to any part of the joint effects, until a 
balance of accounts be struck between him and his copartners, 
and it be ascertained precisely what is the actual amount of 
his interest :" Gow on Partnership, 47 ; Story on Partnership, 
§§ 15, 16. 

So, in Bopp V. Fox et al, 63 111. 543, this Court said : " It is 
a well-known rule, governing the relation of partnership, that 
partnership property must first be applied to the payment of 
partnership debts, and that the true and actual interest of each 
partner in the partnership stock is the balance found due to 
him after the payment of all the partnership debts and the 
adjustment of the partnership account between himself and 
his copartners. And, in equity, real estate forms no excep- 
tion, but stands on the same footing, in this respect, with per- 
sonal property, no matter in whom the legal title may be 
vested." 

It is undoubtedly true that the partners may, by contract, 
stipulate that the ownership of property may remain in one, 
while the partnership shall have only the use of the property, 
or make any other regulation, as between themselves, they 
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may choose, in regard to the ownership of property used in 
connection with the business of the copartnership, not pro- 
hibited by law ; but the present case is unaffected by any such 
stipulation. The stipulation here, by making the property 
" delivered in " by Schwamb " capital stock," excludes the 
idea of a reserved ownership in him, and only a mere right to 
use the property by the copartnership. 

But, it is contended, there is a limitation in the clause re- 
lating to the sharing of profit and loss, which shows that it 
was intended Taft and Crego were only to share in the losses 
resulting from business transactions prosecuted subsequent to 
the payment of the capital stock, and disconnected entirely 
from losses of capital stock. This is based on the words, 
"losses in all business transactions during said copartner- 
ship," which occur in the statement of the proportion of losses 
to be sustained by the respective parties in the event of loss. 

We regard this as but another, although not precisely accu- 
rate mode of stating that losses in the partnership business 
shall be borne in the proportion there stated. 

"We have already seen that the property put in by Schwamb 
became partnership property, and the clause providing for the 
payment of interest by the firm to him on $7,119.37, or the 
excess in the amount paid in by him over that paid in by Taft 
and Crego, is a recognition that the firm was indebted to him 
in that amount. This shows, then, at the outset, the firm had 
a capital of |12,119.37, but was indebted $7,119.37, and the 
ownership was in the proportion of $2,500 in Schwamb to 
$2,500 in Taft and Crego jointly, or one-half in Schwamb and 
one-fourth each in Taft and Crego ; from which it would re- 
sult Schwamb should have one-half the profits and bear one- 
half the losses, and Taft and Crego each should have one-fourth 
the profits and bear one-fourth the losses, as is evidently in- 
tended by the clause under consideration. There is, in no 
view, in our opinion, anything in the clause negativing the 
idea that loss of capital should be borne in this proportion, 
and, in the absence of a contrary agreement, this is the equit- 
able distribution of the burden. 



134 ILLUSTRATIVJE CASES 

Another clause in the articles of copartnership is as follows : 
" And it is further agreed between the said parties, that, if, at 
the expiration of said copartnership, said Taft and Crego shall 
wish to continue in said copartnership, and become equal 
owners in the capital stock, they can do so upon a renewal of 
said copartnership. The tools, fixtures, and machinery shall 
be put in at a discount of ten per cent, from the present in- 
ventory price." 

This expressly recognizes the right of Taft and Crego to 
become equal owners in the capital stock on the terms then 
provided for, and, by implication, that they were then owners, 
but not equal owners of the capital stock. There is nothing 
which can be said, even inferentially, to recognize an indi- 
vidual ownership in property used by the copartnership, in 
Schwamb. The subsequent equal ownership may be, not of 
property then owned by Schwamb, but of the " capital stock." 

On January 1, 1870, which was at the expiration of the 
term of copartnership, as provided by the articles, the follow- 
ing was indorsed on the original articles and signed by the re- 
spective parties: 

"By mutual consent, the above agreement will continue 
until January 1, 1871, with the exception of the interest of 
the partners, each partner's interest to be equal — ^that is, each 
one to have one-third of all profits, if any, and stand one-third 
of all losses in all business transactions during the continuance 
of this contract, the amount drawn out by each partner to be 
equal. 

"J. W. Taft, 

" Feederick Schwamb, 

"D. R. Ceego." 

We think it clear that this was a continuation of the origi- 
nal copartnership as provided for in the clause quoted from 
the articles, and they thenceforth became equal owners in the 
capital stock. It is expressly provided that each partner's in- 
terest is to be equal. If each partner's interest is equal, then 
each has an "equal interest in the capital stock, and, by conse- 
quence, should equally share in profit and loss, and the subse- 
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quent statement of the proportion of profit and loss to be 
shared cannot be presumed to have been intended as a limi- 
tation, other than as to the matters connected with the partner- 
sliip, in contradistinction to losses that might be sustained 
outside of those matters. 

It is claimed the Court erred in excluding evidence offered 
for the purpose of showing that the parties intended their in- 
terests should be different than we have held they were, under 
the written instruments made for the purpose of expressing 
their intentions. 

The pleadings disclose no fraud or mistake in the execution 
of these instruments. It is charged in the bill, and admitted 
in the answer, that the partnership was formed, and re-formed, 
under them, and that the business was carried on pursuant to 
their terms. There is no cross-bill praying that they, or either 
of them, be corrected to conform to the intentions of the parties. 
It is admitted that the capital stock was made up, in the 
first instance, in the manner recited in the original articles. 
The professed object of the introduction of the evidence, how- 
ever, is to explain a latent ambiguity. 

This evidence has no tendency to prove a latent ambiguity. 
Its effect, if received, could, at most, but tend to prove con- 
tracts different from the construction we give to the written 
instruments — in other words, to contradict the writing by 
parol, and it was properly excluded : Mason v. Park, 3 Scam. 
534-5 ; CoUender ■;;. Dinsmore, 55 N. Y. 208 ; Norton v. 
Woodruff, 2 Comst. 155 ; Giles v. Comstock, 4 Comst. 272. 

The objection that the interlocutory decree recites that the 
Court found that the building, machinery, etc., had been 
burned, without any evidence, is frivolous. The effect of that 
decree is merely to determine the rights of the parties under 
the contracts, and to state the basis upon which the account 
was to be taken. This recital might have been wholly omitted 
without affecting the case, and its insertion in nowise preju- 
diced appellants. 

The objection that all the costs are decreed against appel- 
lants, when, since the object of the suit was to obtain a con- 
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struction of the written instruments in which the parties were 
mutually interested, they should have been divided equally, 
we do not think well taken. Appellants, by an unauthorized 
construction of the written instruments, and by refusing to ac- 
count on any other basis, necessitated the bringing of the suit, 
and the payment of the costs properly falls on them. 

We are of opinion there is no error in the record, and the 
decree will therefore be affirmed. 

Decree affirmed. 

Wentworth's Lindley, 320; Bradbury v. Smith, 21 Me. 117; Braun's 
Appeal, 105 Pa. St. 414 ; Clark's Appeal, 72 Pa. St. 142 ; Whiting v. Leakin, 
66 Md. 255 ; Topping v. Paddock, 92 111. 92 ; Malley v. Atl. Ins. Co., 51 Conn. 
222. 



4. FIRM REAL ESTATE. 

Shanks v. Klein. 

Supreme Court of the United States. 

104 United States, 18. 

Me. Justice Miller delivered the opinion of the Court. 

This is a bill in chancery filed by John A. Klein and others 
against David C. Shanks, executor of the last will and testa- 
ment of Joseph H. Johnston. 

The substance of the bill is that in the lifetime of Johnston 
there existed between him and Shepperd Brown a partner- 
ship, the style of which was Brown & Johnston ; that their 
principal place of business was at Vicksburg, in the State of 
Mississippi, where they had a banking-house ; that they had 
branches and connections with other men in business at other 
places, among which was New Orleans; that they dealt 
largely in the purchase and sale of real estate, of which they 
had a large amount in value on hand at the outbreak of the 
recent civil war ; that this real estate was in different parcels 
and localities, and was bought and paid for by partnership 
money, and held as partnership property for the general uses 
of the partnership business ; and that early in the war, namely, 



IN THE LAW OF PARTNERSHIP. 137 

in 1863, Johnston died in the State of Virginia, where he then 
resided, leaving a will by which all his property, including 
his interest in the partnership, became vested in Shanks, who 
was appointed his executor. 

It seems that both Brown and Johnston were absent from 
Mississippi and from New Orleans during the war — the one 
being in Virginia and the other in Georgia. Upon the ces- 
sation of hostilities, Brown returned to New Orleans, and 
visited Vicksburg to look after the business of the firm of 
Brown & Johnston, and the other firms with which that was 
connected. Finding that suits had been commenced by cred- 
itors of the firm against him as surviving partner, and, in some 
instances, attachments levied, he became satisfied that unless 
he adopted some mode of disposing of the partnership property 
and applying its proceeds to the payment of the debts in their 
just order, the whole would be wasted or a few active creditors 
would absorb it all. Under these circumstances, acting by 
advice of counsel, he executed a deed conveying all the prop- 
erty of the firm of Brown & Johnston to John A. Klein, in 
trust for the creditors of that partnership, and providing that 
the surplus, if any, should be for the use of the partners and 
their heirs or devisees. Klein accepted the trust, and pursu- 
ant thereto paid debts with the lands, or with the proceeds of 
the sale of them. 

There is an allegation that Shanks, while acting as executor, 
and about the time the deed of trust was made, had an inter- 
view with Brown, and, being fully informed of the condition 
of the affairs of the partnership, expressed his approval of 
what Brown intended to do. This is denied in the answer, 
and some testimony is taken on the subject. Other questions 
of bad faith on the part of Brown are raised. But in the view 
which we take of the case the record establishes that Brown 
acted in good faith, and did the best that could be done for 
the creditors of the partnership and for those interested in 
its property. 

It appears that after all this property had been sold to pur- 
chasers in good faith, Shanks, as executor of Johnston's will, 
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instituted actions of ejectment against them. They thereupon 
filed this bill to enjoin him from further prosecuting the 
actions, and compel him to convey the legal title to the real 
estate which came to him by the will of his testator. A 
decree was rendered in conformity with the prayer of the bill, 
and Shanks appealed. 

Being satisfied, as already stated, of the fairness and honesty 
,of the proceedings of Brown and Klein and of the purchasers 
from them, and waiving as of no consequence, in regard to the 
principal point in the case, the allegation of Shank's concur- 
rence in or ratification of Brown's action, we proceed to con- 
sider the question as to the power or authority of Brown, the 
surviving partner, to bind Shanks by the conveyance to Klein, 
and by the sales thereunder made. 

There is no doubt that in the present case all the real estate 
which is the subject of this controversy is to be treated as 
partnership property, bought and held for partnership purposes 
within the rule of equity on that subject. Nor is it denied by 
the counsel who have so ably argued the case for the appel- 
lant that the equity of the creditors of the partnership to have 
their debts paid out of this property is superior to that of the 
devisee of Johnston. Their contention is that this right could 
only be enforced by proceedings in a court of justice, and 
that no power existed in Brown, the surviving partner, to 
convey the legal title vested in Shanks by the will of John- 
ston, nor even to make a contract for the sale of the real estate 
which a Court will enforce against Shanks as the holder of 
that title. 

Counsel for the appellees, while conceding that neither the 
deed of Brown to Klein, nor of Klein to his vendees, conveyed 
the legal title of the undivided moiety which was originally in 
Johnston, maintain that Brown, as surviving partner, had, for 
the purpose of paying the debts of the partnership, power to 
sell and transfer the equitable interest or right of the partner- 
ship, and of both partners, in the real estate, that the trust 
deed which he made to Klein was effectual for that purpose, 
and that by Klein's sales to the other appellees they became 
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invested with this equitable title and the right to compel 
Shanks to convey the legal title. 

One of the learned counsel for the appellant concedes that 
at the present day the doctrine of the English Court of Chan- 
cery " extends- to the treating of the realty as personalty for 
all purposes, and gives the personal representatives of the 
deceased partner the land as personalty, to the exclusion of 
the heir," and that the principle has " acquired a firm foot- 
hold in English equity jurisprudence, that partnership real 
estate is in fact in all cases, and to all intents and purposes, 
personalty." He maintains, however, that the principle has 
not been carried so far in the Courts of America ; that the 
extent of the doctrine is that the creditors of the partner- 
ship and the surviving partner have a lien on the real estate 
of the partnership for debts due by the firm, and for any bal- 
ance found due to either partner on a final settlement of the 
partnership transactions ; and that the right of the surviv- 
ing partner, and of the creditors through him, is no more than 
a lien, which cannot be asserted by a sale, as if the property 
were personal, but to the enforcement of which a resort to a 
Court of Equity is necessary. 

We think that the error which lies at the foundation of 
this argument is in the assumption that the equitable right 
of the surviving partner and the creditors is nothing but a 
lien. 

It is not necessary to decide here that it is not a lien in the 
strict sense of that word, for if it be a lien in any sense it is 
also something more. 

It is an equitable right accompanied by an equitable title. It 
is an interest in the property which Courts of Chancery will 
recognize and support. What is that right ? Not only that 
the Court will, when necessary, see that the real estate so 
situated is appropriated to the satisfaction of the partnership 
debts, but that for that purpose, and to that extent, it shall be 
treated as personal property of the partnership, and like other 
personal property pass under the control of the surviving part- 
ner. This control extends to the right to sell it, or so much of 
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it as may be necessary to pay the partnership debts, or to 
satisfy the just claims of the surviving partner. 

It is beyond question that such is the doctrine of the Eng- 
lish Court of Chancery, as stated by counsel for appellant. 
As this result was reached in that Court without the aid of any 
statute, it is authority of very great weight in the inquiry as 
to the true equity doctrine on the subject. 

We think, also, that the preponderance of authority in the 
American Courts is on the same side of the question. 

In the case of Dyer v. Clark, 5 Mete. (Mass.) 562, that 
eminent jurist. Chief Justice Shaw, while using the word 
" lien " in reference to the rights now in controversy, asks, 
" What are the true equitable rights of the partners as result- 
ing from their presumed intentions in such real estate ? Is 
not the share of each pledged to the other, and has not each 
an equitable lien on the estate, requiring that it shall be held 
and appropriated, first, to pay the joint debts, then to repay 
the partner who advanced the capital, before it shall be ap- 
plied to the separate use of either of the partners? The 
creditors have an interest indirectly in the same appropria- 
tion; not because they have any lien, legal or equitable 
(2 Story, Eq., § 1253), upon the property itself; but on the 
equitable principle that the real estate so held shall be 
deemed to constitute a part of the fund from which their 
debts are to be paid before it can be legally or honestly 
diverted to the private use of the parties. Suppose this trust 
is not implied, what would be the condition of the parties?" 
etc. " But treating it as a trust, the rights of all the parties 
will be preserved." It is clear that in the view thus announced 
the right of the creditors is something more than an ordinary 
lien. 

In Delmonico v. Guillaume, 2 Sandf. (N. Y.) Ch. 366, where 
the precise question arose which we have in the present 
case, the Vice-Chancellor held that "Peter A. Delmonico, 
as the surviving partner, became entitled to the Brooklyn 
farm, and as between himself and the heir of John he had 
an absolute right to dispose of it, for the payment of the debts 
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of the firm, in the same manner as if it had been personal 
estate." 

In so deciding he followed the English authorities, and cited 
Fereday v. Wightwick, 1 Russ. & M. 45 ; Phillips v. Phillips, 1 
Myl. &. K. 649 ; Brown v. Brown, 3 lb. 443 ; Cookson v. Cookson, 
8 Sim. 529 ; Townsheud v. Devaynes, 11 lb. 498, note. 

In Andrews's Heirs v. Brown's Adm'r, 21 Ala. 437, the 
Supreme Court said that, " inasmuch as the real estate is 
considered as personal for the purpose of paying the debts 
of the firm, and the surviving partner is charged with the 
duty of paying these debts, it must of necessity follow that 
he has the right in equity to dispose of the real estate for this 
purpose, for it would never do to charge him with the duty 
of paying the debts and at the same time take from him 
the means of doing it. Therefore, although he cannot by his 
deed pass the legal title which descended to the heir of the 
deceased partner, yet as the heir holds the title in trust to 
pay the debts and the survivor is charged with this duty, his 
deed will convey the equity to the purchaser, and through it 
lie may call on the heir for the legal title and compel him to 
convey it." 

In Dupuy v. Leavenworth, 17 Cal. 262, Chief Justice Field, 
in the name of the Court, said : " In the view of equity it 
is immaterial in whose name the legal title of the property 
stands — whether in the individual name of the copartner, 
or in the joint names of all ; it is first subject to the pay- 
ment of the partnership debts, and is then to be distributed 
among the copartners according to their respective rights. 
The possessor of the legal title in such case holds the property 
in trust for the purposes of the copartnership. Each partner 
has an equitable interest in the property until such purposes 
are accomplished. Upon dissolution of the copartnership by 
the death of one of its members, the surviving partner, who is 
charged with the duty of paying the debts, can dispose of this 
equitable interest, and the purchaser can compel the heirs-at- 
law of the deceased partner to perfect the purchase by con- 
veyance of the legal title." 
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If the case could be held to be one which should be gov- 
erned by the decisions of the Courts of Mississippi, because the 
principle is to be regarded as a rule of property, which we 
neither admit nor deny, the result would still be the same. 

In one of the earliest cases on that subject in the High Court 
of Errors and Appeals of that State, Markham v. Merritt, 8 
Miss. 437, Chief Justice Sharkey, in delivering the opinion 
of the Court, concurs in the general doctrine that " when land 
is held by a firm, and is essential to the purposes and objects 
of the partnership, then it is regarded as a part of the joint 
stock, and will be regarded in equity as a chattel." A careful 
examination of the Mississippi cases cited by counsel has dis- 
closed nothing in contravention of this doctrine, or in denial 
of the authority of the surviving partner to dispose of such 
property for the payment of the debts of the partnership. 

We are of opinion, therefore, that the purchasers from Klein 
acquired the equitable title of the real estate conveyed to him 
by Brown, that they had a right to the aid of a Court of Chan- 
cery to compel Shanks to convey the legal title to the undi^ 
vided half of the land, vested in him by the will of Johnston. 

Decree affirmed. 

Wentworth's Lindley, 343, n. ; Arnold v. Wainwright, 6 Minn. 358 ; Brown 
V. Morrill, 45 Minn. 483; Fairchild v. Fairchild, 64 N. Y. 471 ; Lane v. Tyler, 
49 Me. 252. 



5. THE MAJORITY. 

Peacocks v. Chambers. 

Supreme Court of Pennsylvania. 

46 Pa. St. 434. 

Strong, J. The plaintiffs and defendants entered into co- 
partnership on the 8th day of February, 1860, for the purpose 
of publishing a daily newspaper in the city of Philadelphia. 
By the articles of copartnership it was agreed, among other 
things, that the stock of the firm should be divided into fifty 
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shares, and that each proprietor should be interested in the 
proprietorship, stock, property, profits, and losses, in the pro- 
portion which the share or number of shares held by him 
bore to the whole number of shares. It was agreed that the 
association should continue for the full period of five years, 
from the first day of February, 1860, and that at the expira- 
tion of that time, or upon its other sooner dissolution, the stock 
and property should be sold, divided, or otherwise disposed of. 
It was also stipulated that an editor should be employed, from 
time to time, for a term of not more than five j^ears, at any 
one engagement, and at a salary of not more than 
$2,000 per annum ; and also a publisher for a term of 
not more than five years at any one engagement, at a salary 
of not more than $1,200 per annum, each of whom, during 
the term of his employment, should be a proprietor. 

The complainants are the holders of twenty-seven shares of 
the stock, and the defendants are the holders of the other 
twenty-three shares. 

The bill avers that on the 8th of February, 1860, James S. 
Chambers, one of the defendants, was elected publisher of the 
newspaper, but that neither at the time of his election nor sub- 
sequently was any term assigned for the duration of his em- 
ployment ; that he continued to act as publisher until August 
16, 1862, but did not devote care, skill, and attention to the 
business of the department to which he had been assigned ; 
that in the month of April, 1861, he accepted an appointment 
as navy agent, at Philadelphia, the duties of which office have 
occupied his time and attention ever since, to the exclusion of 
the interests of the copartnership. The bill further charges 
that at a regular meeting of the association, held on the 16th 
of August, A. D. 1862, at which all the proprietors were pres- 
ent except Ferdinand L. Fetherston, one of the complainants 
(he, however, having been represented by his proxy), a reso- 
lution was passed, removing the said J. S. Chambers from 
being the publisher, and appointing the said Fetherston in his 
stead, and that the resolution received in its favor the votes 
of the holders of twenty-seven shares of the stock. The bill 
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further avers that from the time of the adoption of said reso- 
lution to the present, the defendants have refused to permit 
Fetherston to act as publisher of the newspaper in place of the 
said Chambers, and have hindered and prevented him from 
entering on the duties of his appointment, in violation of the 
articles of the association. The complainants therefore pray- 
that the defendants may be enjoined against denying to the 
said Fetherston the right to publish the said newspaper, and 
against interfering or intermeddling with him in the exercise 
of his rights as publisher, and against refusing him access to 
said paper and all the property of the copartnership, and 
against disobeying or interfering in any way with the resolu- 
tion passed August 16, 1862. 

To this bill the defendants have put in separate answers. 
They agree in substance in denying that Chambers held his 
appointment at the will of the association, or of the complain- 
ants, who are a majority of the partners, and they assert in 
answer to interrogatories propounded, that the defendar^t, 
Chambers, was on the 8th day of February, 1860, selected 
and chosen publisher of the newspaper, and that it was dis- 
tinctly understood and agreed, by and between the said 
Chambers and the said partners, that the term of five years 
was assigned between themselves, and agreed upon with 
him for the term of his employment, and that he was not 
to be discharged from his office or employment during the 
said term. 

We have, then, a case of a partnership in which a majority 
of the partners, both in number and interest, have determined 
that the duties of publisher, as defined in their fundamental 
articles, shall be performed by an agent whom they have 
chosen. The agent was eligible, for he was a proprietor. So 
far as it was in their power, the majority have not only im- 
posed upon him those duties, but they have conferred upon 
him all the rights and privileges which, under the articles of 
copartnership, belong to the office of publisher. Such is the 
effect of the resolution of August 16, 1862, and this was 
done at a regular meeting of all the partners, at which each 
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was allowed a voice. With this action of the majority the 
defendants are not only dissatisfied, but they deny the power 
to pass such a resolution appointing the complainant, Fether- 
ston, the publisher, and one of them refuses to permit him, 
though thus appointed, to enjoy the rights and enter on the 
duties of his appointment. 

That it was the action of the firm, and obligatory upon all 
the partners as such, is maintained, both in reason and au- 
thority, unless it was in conflict with the fundamental articles. 
In Colly er on Partnership, 104, the author, after remarking 
that it had been said by a learned writer (Chitty's Laws of 
Commerce, vol. 3, p. 224) that, in the absence of an express 
stipulation, a majority must decide as to the disposal of the 
partnership property, adds that " it may perhaps be laid down 
that, in a partnership without articles, the power of the ma- 
jority to bind the minority is confined to the ordinary transac- 
tions of the partnership." In Story on Partnership, c. 7, § 123, 
the author says: " But another question maj' arise, and that is, 
whether, in case of partnership, the majority is to govern in 
case of a diversity of opinion between the partners as to the 
partnership business and the conduct thereof, or whether one 
partner can, by his dissent, arrest the partnership business, or 
suspend the ordinary powers and authorities of the other part- 
ners in relation thereto against the will of the majority, where 
there is no stipulation in the partnership articles to control or 
vary the result (for, if there be any stipulation that ought to 
govern), the general rule would seem to be that each partner 
has an equal voice, however unequal the shares of the respect- 
ive parties may be, and the majority, act'ng fairly and bona 
fide, have the right and authority to conduct the partnership 
business within the true scope thereof, and dispose of the 
partnership property, notwithstanding the dissetit of the 
majority." 

If, then, the rule be that in the management of the interior 
affairs of a partnership, a majority of the partners must gov- 
ern, what is there in this case to take it out of the rule ? Why 
is not the resolution adopted on the 16th of August, 1862, at a 

10 
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meeting of all the partners, obligatory upon them all, it hav- 
ing been voted for by a majority in number, and by those 
who held more than half the number of shares ? 

The parties agreed that a publisher should be elected for a 
term not exceeding five years. They fixed a maximum period 
of service beyond which they could not transgress, but no 
minimum was defined. The articles left it in their power to 
employ a publisher for any less term than five years. Dura- 
tion of service was left to be defined by agreement, outside of 
the articles, or, if not defined, it was necessarily at will. Of 
course, if not defined by agreement, any incumbent was 
removable by the firm. Clearly, therefore, it rests upon the 
party which denies power to remove to show that the powtr 
was fettered by an agreement for a definite period of service 
not expired when the resolution of August, 1862, was adopted. 
This is not shown by the pleadings. . 

And as the pleadings do not show any hiring or employ- 
ment of Mr. Chambers for a definite term, so the proofs taken 
utterly fail to establish it. 

And now, to wit, May 6, 1863, this cause having come on 
for argument at the January Term last, and having been 
argued by counsel, it is considered, adjudged, and decreed 
that the decree of this Court entered at the hearing at Nisi 
Prius be reversed, and that the defendants, James S. Chambers, 
Alexander Cummings, and Thomas J. Williamson, and each 
of them, their servants, agents, and workmen, be perpetually 
enjoined and restrained from denying to the complainant, 
Ferdinand L. Fetherston, or to such other person or persons 
as inay be appointed by the members of the firm of Peacock, 
Chambers & Co., the right to publish the newspaper described 
in the complainants' bill, or any of the rights and privileges 
which belong to the office of publisher, under the articles of 
association of the firm ; and that they be further enjoined and 
restrained from interfering or intermeddling with said Ferdi- 
nand L. Fetherston, in the exercise of his rights as publisher of 
said paper, and from refusing him access thereto, and to all 
the property of the said copartnership, and from disobeying 
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or resisting in any way the resolution adopted on the 16th of 
August, 1862. 

And it is further ordered that the defendants pay the 
costs. 

Wentworth's Lindley, 313, 314, n. ; Western Stage Co. ■;;. Walker, 2 Iowa, 
504 ; Kirk v. Hodgson, 3 Johns. Ch. 400. 

A majority could not take up a new business, change the nature of the 
business, increase the number of shares or reduce the capital : Livingston 
V. Lynch, 4 Johns. Ch. 573 ; Smith v. Goldworthy, 4 Q. B., 45 Eng. Com. 
Law, 430; Abbot v. Johnson, 32 N. H. 9. 



6. EACH PARTNER'S LIABILITY. 

Benchley v. Chapin. 

Supreme Court of Massachusetts, 1852. 

10 Cush. 173. 

Shaw, C. J. The petitioner sets forth that he was duly ap- 
pointed assignee under proceedings in insolvency against John 
Leland, an insolvent debtor. Among the assets of the estate 
was a promissory note, given by Benchley & Jackson, a firm 
of which Benchley, the petitioner, was a partner, secured by a 
mortgage of real and personal property. Before a dividend, 
and without authority from the commissioner, the assignee 
sold this note and mortgage, at public auction, for about half 
the par value, and credited the proceeds in his account. The 
commissioner rejected this credit, and required him to credit 
the estate with the whole amount of the note as of a debt due 
from himself. The object of this petition of the assignee to 
this Court is to obtain a reversal of this order, and authorize 
him to discharge himself from all further liability to the estate 
of the insolvent on this note, by accounting for the proceeds 
of the sale. 

The Court are of opinion that the decision of the commis- 
sioner was right. Each partner is liable in solido for the 
entire debt. The assignee was debtor to the estate, of which 
he himself was sole representative and trustee, for the whole 
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debt. He had bo release or discharge of any sort, and no 
proceedings in insolvency had been commenced indicative of 
his inability to pay the whole debt. 

In the first place, it seems very clear that if he could sell 
his own debt, as he could other choses in action, this sale was 
premature, irregular, and void. But -suppose it valid, what did 
he sell? Certainly, a right to recover the whole debt. At 
whatever discount the purchaser obtained it, he obtained a 
legal right to recover the par value of the note. The result 
therefore might be that, although the creditors were entitled 
to the whole, and the debtor in theory of law is bound to pay 
the whole, and for aught that appears, is able to pay the whole, 
and might in fact pay the whole to the purchaser, yet the 
creditors would lose one-half, and that through the default of 
the only person placed by law as a trustee to protect their 
rights. 

As a general rule of law, when the same person is bound to 
pay money in one capacity, and it is his duty to recover it and 
account for it in another, as he cannot pay himself, the law pre- 
sumes that he has done what it was his duty and in his power 
to do, and holds him chargeable, as if actually done. It is 
upon this principle that an administrator is held bound to ac- 
count for his own debt to the estate of his intestate as assets ; 
Winship ■;;. Bass, 12 Mass. 203 ; Ipswich Manufacturing Co. v. 
Story, 5 Met. 313. 

This rule, not founded on any statute or positive rule of law, 
almost necessarily arises out of the exigencies of the case. 
The assignee can take no measures to enforce the payment of 
a debt due by himself, as debtor to himself, as assignee. 
Knowing that he is a debtor when he assumes the trust and 
office of assignee, his assent to charge himself with the amount 
of his debt is tacitly admitted by the acceptance of the office. 
"Whether, if a debtor to the estate of an insolvent should 
accept the office of assignee, through inadvertence or 
mistake of the law, or if by losses occurring afterward, 
should become in part insolvent, he might be allowed to re- 
sign, and enable the creditors to choose another assignee, to 
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act as their representative, in collecting such debt of the as- 
signee who has resigned, it is unnecessary to consider, for no 
such question is presented. Perhaps such a course might, 
upon a proper case shown, be deemed equitable and reasonable, 
especially when necessary for the relief of the sureties of the 
assignee. 

It was stated in the facts agreed that at the time of the 
sale of this note and mortgage, Beuchley & Jackson offered 
to release all their right of redemption of the mortgaged prop- 
erty, to the purchaser. So far as there was value in the mort- 
gaged property over and above prior liens, this might be of 
use to the purchaser. But it did not diminish or affect the 
personal liability of the promisors, including that of the as- 
signee, for the payment of the whole note. 

Order of the commissioner requiring the assignee to credit 
the estage with the whole amount of Benchley & Jackson's 
note, in his account as assignee, afl&rmed, and petition dis- 
missed with costs. 

Petition dismissed. 

Wentworth's Lindley, 200, n. ; Parson's Sec. 249 ; Nebraska R. E. Co. v. 
Lett, 8 Neb. 251 ; Medberry v. Soper, 17 Kan. 369 ; Collins v. Charlestown 
Mut. Fire Ins. Co., 10 Gray, 155. 

This liability, during the lifetime of the partners, is joint, and not joint 
and several ; hence all must be joined as defendants : Bowen v. Crow, 16 
Neb. 556. 

But some States have by statute changed this liability into a joint and 
several liability : Ala., Ark., Col., Ga., Klan., Ky., Miss., Mo., Mont., N. J., 
New Mex., N. C, and Tenn. 

The Minnesota statutes permit a partnership to be sued in the firm name, 
and the decisions apparently hold that the liability is joint and several : 
Minn. Stat. 78, chap. 66, ? 42, 287 ; Daly v. Bradbury, 46 Minn. 396; Gale v. 
Townsend, 45 Minn. 357. 

A statutory form of partnership, based upon a limited liability, is found 
in Canada, in the Commonwealths, District of Columbia, and Territories, 
excepting Arizona, Idaho, and New Mexico, in which the partners, called 
special, risk only the amount of their capital, and the others, called general, 
incur an unlimited liability : Gen. Stat, of Minn., '78, chap. 30. 
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7. TORTS. 



LooMis V. Bakkek. 

Supreme Court of Illinois, 1873. 

69 111. 360. 

Me. Justice Scholfield delivered the opinion of the Court : 

We are unable to discover any error in this record for 
which this judgment should be reversed. 

The proof is sufficiently clear that the horses belonged to 
appellee, and that, at the time they were taken, they were 
merely in the possession of Cook as a general agent, who was 
authorized to sell them for appellee, and required to account 
to him for the proceeds of their sale. This did not invest 
Cook with any title to the horses so as to render them liable 
to be seized on execution or attachment against him, and sold 
for the payment of his debts. 

Although it does not appear that Lewis was actually present 
when the horses were levied upon or sold, yet it does appear 
that he placed the claim upon which this was done in the 
hands of the constable, Bogue, and that his partner and co- 
defendant, Loomis, treated and spoke of the property as hav- 
ing been taken and sold on an attachment issued upon this 
claim ; that he was present and a bidder at the sale, and that 
lie received the proceeds of the sale from Bogue, as a payment 
upon this claim. 

The rule is that partners are liable in solido for the torts of 
one; if that tort were committed by him as a partner, and in 
the course of the business of the partnership : Parsons on 
Partnership, 150. " So," it is said, " in an action of trover, it 
is not necessary that there should be a joint conversion in 
fact, in order to implicate all the partners, for such a conver- 
sion may arise by construction of law. Thus, an assent by 
some of the partners to a conversion by. the others will make 
them wrong-doers equally with the rest, provided the conver- 
sion was for their use and benefit, and that they were in a 
situation to have originally commanded a conversion :" Gow 



IN THE LAW OF PARTNERSHIP. 151 

on Partnership, 175. See also Bane d al. v. Detrick et al, 52 
111. 20. 

"We think the verdict was, under the evidence, in conformity 
with the law, and the judgment of the Court below is there- 
fore affirmed. 

Judgment affirmed. 

Wentworth's Lindley, 147 et seq.; Fletcher v. Ingram, 46 "Wis. 191 ; Eolfe v. 
Dudley, 58 Mich. 208; Coleman v. Pearce, 26 Minn. 123; Gwynn v. Duffield, 
06 la. 708. 

In collecting debts due the firm one cannot use extraordinary methods 
and bind innocent members for torts committed in their behalf: WoodUng 
V. Knickerbocker, 31 Minn. 268. 



8. MERGER. 

Mason v. Eldeed et al. 

Supreme Court of the United States, 1867. 

6 Wall. 231. 

On certificate of division between the Judges of the Circuit 
Court for Wisconsin. A statute of Michigan, known as " the 
Joint Debtor Act." ' thus enacts : 

1. " In actions against two or more persons jointly indebted 
upon any joint obligation, contract, or liability, if the process 
issued against all of the defendants shall have been duly 
served upon either of them, the defendant so served shall an- 
swer to the plaintiff, and in such a case the judgment, if ren- 
dered in favor of the plaintiff, shall be against all the de- 
fendants, in the same manner as if all had been served with 
process. 

2. " Such judgment shall be conclusive evidence of the 
liabilities of the defendant who were served with process in 
the suit, or who appeared therein ; but against every other 
defendant, it shall be evidence only of the extent of the plain- 
tiff 's demand, after the liability of such defendant shall have 
been established by other evidence." 

' Compiled Laws of Michigan of 1857, vol. 2, chap. 133, page 1219. 
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Other sections provide that execution shall be issued inform 
against all of the defendants ; that the execution shall be 
levied on the solff property of the defendant served, or on the 
joint property of all the defendants, and that the plaintiff 
may sue out a scire facias against the defendants not served to 
show why the plaintiffs ought not to have execution against 
them, the same as if they had been served with the process by 
which the suit was commenced. 

With this statute in force in Michigan, Mason sued, in the 
Circuit Court for Wisconsin, Anson Eldred, Elisha Eldred, and 
one Balcom, trading as partners, upon a partnership note of 
theirs. Process was served on Anson Eldred alone, who alone 
appeared, and pleaded non assumpsit. On the trial, the note 
being put in evidence by the plaintiff, Eldred offered the rec- 
ord of a judgment in one of the State Courts of Michigan, 
showing that Mason had already brought suit in that Court on 
the same note against the partnership ; where, though Elisha 
Eldred was alone served and alone appeared, judgment in form 
had passed against all the defendants for the full amount due 
upon the note. 

The evidence being objected to by the plaintiff, because not 
admissible under the pleadings, and because it appeared on 
the face of the record that there was no judgment against 
either of the defendants named except Elisha Eldred, who 
alone, as appeared also, was served or appeared, and because 
it was insufficient to bar the plaintiff's action, the question 
whether it was evidence under the issue in bar of, and to defeat 
a recovery against Anson Eldred, was certified to this Court 
for decision as one on which the Judges of the Circuit Court 
were opposed. 

Mr. Justice Field, after stating the case, delivered the 
opinion of the Court, as follows : 

The counsel of the plaintiff suggests that the question pre- 
sented by the certificate of the Judges of the Circuit Court is 
divisible into two parts : 1st. Whether the record of the judg- 
ment recovered in Michigan was admissible under the plead- 
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ings ; and, 2d. Whether, if admissible, the judgment consti- 
tuted a bar to the present action. We think, however, that 
the admissibility of the record depends upon the operation of 
the judgment. 

If the note in suit was merged in the judgment, then the 
judgment is a bar to the action, and an exemplification of its 
record is admissible, for it has long been settled that under 
the plea of the general issue in assumpsit evidence may be re- 
ceived to show, not merely that the alleged cause of action 
never existed, but also to show that it did not subsist at the 
commencement of the suit." On the other hand, if the note, 
is not thus merged, it still forms a subsisting cause of action, 
and the judgment is immaterial and irrelevant. 

The question then for determination relates to the operation 
of the judgment upon the note in suit. 

The plaintiff contends that a copartnership note' is the sev- 
eral obligation of each copartner, as well as the joint obliga- 
tion of all, and that a judgment recovered upon the note 
against one copartner is not a bar to a suit upon the same 
note against another copartner ; and the latter position is in- 
sisted upon as the rule of the common law, independent of 
the joint debtor act of Michigan. 

It is true that each copartner is bound for the entire amount 
due on copartnership contracts ; and that this obligation is so 
far several that if he is sued alone, and does not plead the 
non-joinder of his copartners, a recovery may be had against 
him for the whole amount due upon the contract, and a joint 
judgment against the copartners may be enforced against the 
property of each. But this is a different thing from the lia- 
bility which arises from a joint and several contract. There 
the contract contains distinct engagements, that of each con- 
tractor individually, and that of all jointly, and different reme- 
dies may be pursued upon each. The contractors may be 
sued separately on their several engagements or together on 
their joint undertaking. But in copartnerships there is no 
such several liability of the copartners. The copartnerships 
> Young V. Black, 7 Cranch, 565 ; Young v. Eummell, 2 Hill, 480. 
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are formed for joint purposes. The members undertake joint 
enterprises, they assume joint risks, and they incur in all cases 
joint liabilities. In all copartnership transactions this com- 
mon risk and liability exist. Therefore it is that in suits upon 
these transactions all the copartners must be brought in, ex- 
cept when there is some ground of personal release from lia- 
bility, as infancy or a discharge in bankruptcy ; and if not 
brought in, the omission may be pleaded in abatement. The 
plea in abatement avers that the alleged promises, upon which 
the action is brought were made jointly with another and not 
with the defendant alone, a plea which would be without 
meaning, if the copartnership contract was the several contract 
of each copartner. 

The language of Lord Mansfield in giving the judgment of 
the King's Bench in Rice v. Shute,' " that all contracts with 
partners are joint and several, and every partner is liable to 
pay the whole," must be read in connectioii with the facts of 
the case, and when thus read does not warrant the conclusion 
that the Court intended to hold a copartnership contract the 
several contract of each copartner, as well as the joint contract 
of all the copartners, in the sense in which these terms are 
understood by the plaintiff 's counsel, but only that the obliga- 
tion of each copartner was so far several that in a suit against 
him judgment would pass for the whole demand, if the non- 
joinder of his copartners was not pleaded in abatement. 

The plea itself, which, as the Court decided, must be inter- 
posed in such cases, is inconsistent with the hypothesis of a 
several liability. 

For the support of the second position, that a judgment 
against one copartner on a copartnership note does not consti- 
tute a bar to a suit upon the same note against another co- 
partner, the plaintiff relies upon the case of Sheehy v. Mande- 
ville & Jamesson, decided by this Court, and reported in 6 
Cranch, 254. In that case the plaintiff brought a suit upon a 
promissory note given by Jamesson for a copartnership debt 
of himself and Mandeville. A previous suit had been brought 

•Burrow, 2511. 
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upon the same note against Jamesson alone, and judgment re- 
covered. To the second suit against the two copartners the 
judgment in the first action was pleaded by the defendant, 
Mandeville, and the Court held that it constituted no bar to 
the second action, and sustained a demurrer to the plea. 

The decision in this case has never received the entire ap- 
probation of the profession, and its correctness has been 
doubted and its authority disregarded in numerous instances 
by the highest tribunals of different States. It was elabo- 
rately reviewed by the Supreme Court of New York in the 
case of Robertson v. Smith,* where its reasoning was declared 
unsatisfactory, and a judgment rendered in direct conflict with 
its adjudication. 

In the Supreme Court of Massachusetts a ruling similar 
to that of Robinson v. Smith was made.^ In Wann v. Mc- 
Nulty,^ the Supreme Court of Illinois commented upon the 
case of Sheehy v. Mandeville, and declined to follow it as au- 
thority. The Court observed that notwithstanding the re- 
spect which it felt for the opinions of the Supreme Court of 
the United States, it was well satisfied that the rule adopted by 
the several State Courts — referring to those of New York, Massa- 
chusetts, Maryland, and Indiana — was more consistent with 
the principles of law, and was supported by better reasons. 

In Smith v. Black,^ the Supreme Court of Pennsylvania 
held that a judgment recovered against one of two partners 
was a bar to a subsequent suit against both, though the new 
defendant was a dormant partner at the time of the contract, 
and was not discovered until after the judgment. " No 
principle," said the Court, "is better settled than that a judg- 
ment once rendered absorbs and merges the whole cause of 
action, and that neither the matter nor the parties can be 
severed, unless indeed where the cause of action is joint and 
several, which, certainly, actions against partners are not." 

"18 Johnson, 459. 

^ Ward i>. Johnson, 13 Massachusetts, 148. 

»2Gilman, 359. 

*9 Sergeant & Eawle, 142. 
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In its opinion the Court referred to Sheehy v. Mandeville, 
and remarked that the decision in that case, however much 
entitled to respect from the character of the Judges who com- 
posed the Supreme Court of the United States, was not of 
binding authority, and it was disregarded. 

In King v. Hoar,' the question whether a judgment recov- 
ered against one of two joint contractors was a bar to an 
action against the other, was presented to the Court of Ex- 
chequer and was elaborately considered. The principal au- 
thorities were reviewed, and the conclusion reached that by 
the judgment recovered the original demand had passed in 
rem judicatam, and could not be made the subject of another 
action. It the course of the argument the case of Sheehy 
V. Mandeville was referred to as opposed to the conclusion 
reached, and the Court observed that it had the greatest re- 
spect for any decision of Chief Justice Marshall, but that 
the reasoning attributed to him in the report of that case 
was not satisfactory. Mr. Justice Story, in Trafton v. The 
United States,^ refers to this case in the Exchequer, and to 
that of Sheehy v. Mandeville, and observes that in the first 
case the Court of Exchequer pronounced what seemed to him 
a very sound and satisfactory judgment, and as to the decision 
in the latter case, that he had for years entertained great 
doubts of its propriety. 

The general doctrine maintained in England and the 
United States may be briefly stated. A judgment against one 
upon a joint contract of several persons, bars an action 
against the others, though the latter were dormant partners 
of the defendant in the original action, and this fact was un- 
known to the plaintiff when that action was commenced. 
When the contract is joint, and not joint and several, the 
entire cause of action is merged in the judgment. The 
joint liability of the parties not sued with those against 
whom the judgment is recovered, being extinguished, their 
entire liability is gone. They cannot be sued separately, for 

' 13 Meeson & Welsby, 495. 
» 3 Story, 651. 
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they have incurred no several obligation ; they cannot be sued 
jointly with the others, because judgment has been already 
recovered against the latter, who would otherwise be sub- 
jected to two suits for the same cause. 

If, therefore, the common-law rule were to govern the decis- 
ion of this case, we should feel obliged, notwithstanding 
Sheehy v. Mandeville, to hold that the promissory note was 
merged in the judgment of the Court of Michigan, and that 
the judgment would be a bar to the present action. But, by 
a statute of that State * the rule of the common law is changed 
with respect to judgments upon demands of joint debtors, 
when some only of the parties are served with process. The 
statute enacts that " in actions against two or more persons 
jointly indebted upon any joint obligation, contract, or lia- 
bility, if the process against all of the defendants shall have 
been duly served upon either of them, the defendant so served 
shall answer to the plaintiff, and in such case the judgment, 
if rendered in favor of the plaintiff, shall be against all the 
defendants in the same manner as if all had been served with 
process," and that, " such judgment shall be conclusive evi- 
dence of the liabilities of the defendant who was served with 
process in the suit, or who appeared therein ; but against every 
other defendant it shall be evidence only of the extent of the 
plaintiff's demand, after the liability of such defendant shall 
have been established by other evidence." 

Judgments in cases of this kind against the parties not 
served with process, or who do not appear therein, have no 
binding force upon them, personally. The principle is as 
old as the law, and is of universal justice, that no one shall 
be personally bound until he has had his day in Court, which 
means until citation is issued to him, and opportunity to be 
heard is afforded.^ Nor is the demand against the parties 
not sued merged in the judgmept against the party brought 
into Court. The statute declares what the effect of the judg- 
ment against him shall be with respect to them ; it shall only 

1 Compiled Laws of Michigan of 1857, vol. 2, chap. 133, page 1219. 
^ D'Arcy v. Ketchum, 1 Howard, 165. 
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be evidence of the extent of the plaintiff's demand after their 
Hability is by other evidence estabhshed. It is entirely 
within the power of the State to limit the operation of the 
judgment thus recovered. The State can as well modify 
the consequences of a judgment in respect to its effect as 
a merger and extinguishment of the original demand, as it 
can modify the operation of the judgment in any other par- 
ticular. 

A similar statute exists in the State of New York, and 
the highest tribunals of New York and Michigan, in con- 
struing these statutes, have held, notwithstanding the special 
proceedings which they authorize against the parties not 
served to bring them afterward before the Court, if found 
within the State, that such parties may be sued upon the 
original demand. 

In Bonesteel v. Todd,' an action of covenant was brought 
against two parties to recover rent reserved upon a lease. 
One of them was alone served with process, and he appeared 
and pleaded the general issue, and on the trial, as in the 
case at bar, produced the record of a judgment recovered 
against himself and his co-defendant under the joint debtor 
act of New York, process in that State having been served 
upon his co-defendant alone. The Court below held the 
judgment to be a bar to the action. On error to the Su- 
preme Court of the State this ruling was held to be errone- 
ous. After referring to decisions in New York, the Court 
said, " No one has ever doubted the continuing liability 
of all parties. We cannot, therefore, regard the liability as 
extinguished. And, inasmuch as the new action must be 
based upon the original claim, while, as in the case of for- 
eign judgments at common law, it may be of no great im- 
portance whether the action may be brought in form upon 
the judgment, or on the previous debt, it is certainly more 
in harmony with our practice to resort to the form of 
action appropriate to the real demand in controversy. While 
we do not decide an action in form on the judgment to be in- 
' 9 Michigan, 379. 
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admissible, we think the action on the contract the better 
remedy to be pursued." 

In Oakley v. Aspinwall,' the Court of Appeals of New 
York had occasion to consider the effect of a judgment re- 
covered under the joint debtor act of that State upon the 
original demand. Mr. Justice Bronson, speaking for the 
Court, says : " It is said that the original demand was merged 
in, and extinguished by the judgment, and consequently, 
that the plaintiff must sue upon the judgment, if he sues at 
all. That would undoubtedly be so if both the defendants 
had been before the Court in the original action. But the 
joint debtor act creates an anomaly in the law. And for the 
purpose of giving effect to the statute, and at the same time 
preserving the rights of all parties, the plaintiff must be 
allowed to sue on the original demand. There is no diffi- 
culty in pursuing such a course ; it can work no injury to any 
one, and it will avoid the absurdity of allowing a party to 
sue on a pretended cause of action which is, in truth, no 
cause of action at all, and then to recover on proof of a dif- 
ferent demand." 

Following these authorities, and giving the judgment re- 
covered in Michigan the same effect and operation that it 
would have in that State, we answer the question presented 
in the certificate, that the exemplification of the record of 
the judgment recovered against the defendant, Elisha Eldred, 
offered by the defendant, Anson Eldred, is not admissible 
in evidence in bar of, and to defeat, a recovery against the 
latter. 

' 4 Comstock, 513. 

Wentworth's Lindley , 254 et seg. ; Wann v. McNulty , 2 Oilman , 359 ; Robert- 
son V. Smith, 18 John. 459 ; Ward v. Johnson, 13 Mass. 148. 

If the Hability is joint and several the above principle does not apply : 
King V. Hoar, 13 M. & W. 494; Pierce v. Kearney, 5 Hill, 82; Gilman v. 
Foote, 22 la. 560. See Statutes of Ala., Ark., Col., Del., la., Kan., Ky., Md., 
Miss., Mo., Mont., N. J., Penn., New Mex., Tenn., Vt. 
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9. NOVATION. 

York v. Orton. 

Supreme Court of Wisconsin, 1885. 

65 Wis. 6. 

Appeal from the Circuit Court for Grant County. 

For some years prior to 1876, one John L. Crawford rented 
a house in Hazel Green, Grant County, of the plaintiff; The 
accrued rent therefor amounted, in that year, to $800, and 
was wholly unpaid. John L. Crawford was a member of the 
firm of Crawford, Mills & Co., then doing business at Hazel 
Green. In December, 1876, he and another partner withdrew 
from the firm pursuant to an agreement between all the 
members thereof This agreement required Crawford to con- 
vey to certain members of the firm his interest in 1,400 acres 
of land which the firm owned. He refused to deliver such 
conveyance until the members of the firm last mentioned 
should agree to assume the payment of such rent to the plain- 
tiff, and relieve him from responsibility therefor. They agreed 
thereto, and he thereupon delivered the conveyance. 

On March 3, 187*7, John L. Crawford and the plaintiff 
stated this agreement to one Milligan, who was the duly con- 
stituted agent of the firm to settle and close its business, and 
the latter thereupon placed the amount of rent due the plain- 
tiff on the books of the firm to the credit of Chandler & York, 
of which firm the plaintiff had been theretofore a member. 
The plaintiff and John L. Crawford both supposed the credit 
was given to the plaintiff individually, as it should have 
been. Chandler never had or claimed any interest in the rent. 
Crawford, Mills & Co. were indebted to Chandler & York, at 
the time, as appears bj' reference to the case of Jones v. Orton, 
post, p. 9. When this credit was given, the plaintiff orally 
released Crawford from all liability for the rent. 

Gabriel Mills was one of the partners in the firm of Craw- 
ford, Mills & Co., who thus agreed to assume the payment of 
the rent to the plaintiff. He died in 1880. The plaintiff 
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presented his claim for such rent to the commissioners ap- 
pointed to adjust claims against his estate, and they allowed 
it at $308.70. The defendant appealed from such allowance 
to the Circuit Court, where the matter was tried by the Court 
without a jury. The trial resulted in a judgment for the 
plaintiff for the full amount of his claim, to be paid in due 
course of administration. From this judgment the defendant 
appeals to this Court. 

Lyon, J. The facts set forth in the foregoing statement of 
the case were found substantially by the Circuit Court, and 
the evidence sustains the findings. We think there was an 
effectual substitution of those partners in the late firm of 
Crawford, Mills & Co. who succeeded to the assets of that firm 
(of W'hom Gabriel Mills was one), as the debtors of the plain- 
tiff for the accrued rent, in place of John L. Crawford, the 
original debtor, who was released from liability therefor. In 
other words, there was an effectual novation, by which Gabriel 
Mills and his associates became liable to the plaintiff for such 
rent in place of John L. Crawford. True, the credit was erro- 
neously entered by Milligan on the books of the latter firm in 
favor of Chandler & York, but it is not perceived why the 
plaintiff, who alone was entitled thereto, may not avail him- 
self of the credit. To allow him to do so is no injustice to the 
substituted debtors, because Chandler claims no interest in the 
rent, and Crawford, Mills & Co. were indebted at that time to 
Chandler & York. Hence they may as well account to the 
plaintiff for the rent as to Chandler & York. We conclude 
that the plaintiff established his claim against the estate of 
Gabriel Mills, to the amount of $800. 

It was maintained by counsel for the defendant that, 
because the plaintiff has not appealed from the award of the 
commissioners, he cannot recover in the Circuit Court any 
greater sum than the commissioners awarded him, which was 
$308.70. We do not concur in this proposition. The appeal 
of the defendant alone necessitated a trial de novo in the Cir- 
cuit Court of the whole controversy. The award of the 
11 
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commissioners thereupon ceased to be of any importance, and 
the parties stood in that Court as they stood before the com- 
missioners. Had the award been admitted in evidence to 
show the sum awarded by the commissioners, it would prob- 
ably have been error : Central Bank of Wis. v. St. John, 17 
"Wis. 157. The matter stood in the Circuit Court precisely as 
a case appealed from a justice of the peace where a trial de 
novo is required by law. Undoubtedly, in such a case, tlic 
judgment of the Circuit Court is unaffected by the judgment 
of the justice or the question as to which party appeals. It 
goes upon the merits, the same as though the case had been 
brought originally in the Circuit Court. Such is the rule in 
this and like cases. 

Counsel for defendant based an argument in support of his 
position on § 4037, R. S., which provides that the Circuit 
Court may, on appeal from an order of the County Court, re- 
verse or affirm the same, in whole or in part, etc. Many 
orders of the County Court are of a character that only admits 
of a reversal or affirmance on appeal. Others, like the aAvard 
here, may require something more than a mere reversal or 
affirmance, either in whole or in part. The same section gives 
the Circuit Court ample authority to make the proper order 
or render the proper judgment in such cases, without regard 
to the amount awarded bj'' the commissioners. 

"We conclude that the Circuit Court rendered the proper 
judgment, and hence that it should not be disturbed. 

By the Court. Judgment affirmed. 

Wentworth'g Lindley, 239 ; Parsons, M 324, 325 ; Bank v. Green, 40 Ohio St. 
431 ; Parmaleo v. Wiggenhorn, 6 Neb. 322 ; Eegester v. Dodge, 19 Blatch. 79. 

Some States hold that the creditor, without assenting to the agreement, 
can take advantage of it : Powers )'. Fletcher, 84 Ind. 154. But this doctrine 
is limited to the extent of permitting the creditor, though not assenting, to 
hold the new firm in case it has received assets for which their assumption 
of the debt was part consideration : Arnold v. Nichols, 64 N. Y. 117 ; Osborn 
V. Osborn, 36 Mich. 48. 

When a person becomes a partner of an existing firm, or forms a partner- 
ship with another, in the latter's existing business, he does not become 
liable for existing debts nor does the new firm become liable for them : 
Gauss V. Hobbs, 18 Kan. 500. 



IN THE LAW OF PARTNERSHIP. 163 

The incoming partner may become liable for an existing indebtedness by 
an express or implied promise to pay it, or by assuming the debt on a con- 
sideration : Osborn v. Osborn, 36 Mich. 48 ; Coleman v. Pearce, 26 Minn. 123. 



10. CONVERSION. 

Whigham's Appeal. 

Supreme Court of Pennsylvania, 1869. 

C3 Pa. St. 194. 

Sharswood, J. The case of the plaintiff below is sur- 
rounded with many doubts and difficulties in the most favor- 
able aspect of it to him. The master reported as an undis- 
puted fact that Hamilton Whigham, Andrew Taylor, and 
Robert Taylor formed a copartnership, under the name and 
style of Whigham, Taylor & Co., for the purpose of running 
and carrying on the business of a portable saw-mill — Whigham 
owning two-thirds, and the other two each one-sixth. The 
plaintiff having obtained judgment against Hamilton Whig- 
ham, issued an execution under which he levied, and sold not 
his interest in the partnership but his interest in the mill. 
Partners have no separate title in any aliquot part of the 
partnership property. Their interest is an incorporeal — in- 
tangible thing — a right to an account, and to their share of 
the balance after all the partnership debts are paid and all 
equities between the partners adjusted. If upon an execution 
against one partner the sheriff should levy upon and sell his 
interest in a single bale of goods, it could not be maintained 
that his vendee would acquire his entire interest in all the 
assets. As the vendee of his interest in a single chattel it is 
not easy to see how the purchase could be made available, 
unless that chattel were separately to be sold and then charged 
with its proportion of the firm debts to the sum produced by 
the sale of" all the other property and the collection of the out- 
standing credits of the firm. The only decree which he could 
be entitled to would be a general account and settlement of 
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all the concerns and business of the firm, the conversion of 
the assets into money — ^the payment of the joint debts — and 
the distribution of the balance according to the rights and 
equities of the partners — thus stepping into the shoes of the 
debtor partner to the extent of the interest and no further, 
that he had acquired by the sale. No one has ever pretended 
that he thereby became a partner and entitled to an account 
of the profits merely from the time his title accrued. These 
points have not been raised and discussed either in the Court 
below or in this Court, and we give no opinion upon them. 
They are mentioned only to preclude any inference from 
silence. 

Let us assume, however, that the plaintiff by his purchase 
of Hamilton Whigham's title became absolute tenant in 
common of the chattel with the other partners. The master 
reports as an undisputed fact that before the date of the exe- 
cution Hamilton Whigham had sold his interest to the appel- 
lant, that this sale was bona fide for a valuable consideration, 
and that there was no actual fraud. The ground then of the 
decree below could only have been legal fraud — that there 
was no sufficient delivery of possession accompanying and 
following the sale. Now this chattel was in the possession of 
Andrew Taylor, one of the copartners. By the express terms 
of the partnership he was the general business agent and 
superintendent of the business. He was notified of the trans- 
fer to the appellant. Whether the appellant became a part- 
ner or not is immaterial. The business continued to be 
carried on under the old firm name. The possession of one 
tenant in common is the possession of all. What delivery 
could the appellant have required ? The tenant in common 
in possession recognized his title. Had he commenced an 
action of replevin with no evidence of an actual ouster he 
must have been defeated : Morris on Replevin, 113 ; in Field 

V. , 4 Ves. 396, in the Court of Exchequer, Chief Baron 

McDonald, after laying down the general position "that the 
corpus of the partnership effects is joint property ; and neither 
partner separately has anything in that corpus, but the 
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interest of each is only his share of what remains after the 
partnership accounts are taken;" adds "that the party com- 
ing in the right of the partner comes into nothing more than 
an interest in the partnership, which cannot be tangible, 
cannot be available or be delivered, but under an account be- 
tween the partnership and the partner ; and it is an item in 
the account that enough must be left for the partnership debts." 
This passage has been quoted with approbation by Lewis, J., 
in Baker's Appeal, 9 Harris, 82, citing in confirmation of it 
Deal V. Bogue, 8 Harris, 288. If then, when the appellant 
gave notice to Andrew Taylor of his purchase and obtained 
from him an acknowledgment and recognition of his title, he 
had done everything which he could do and had no legal 
remedy to enforce any other delivery ; it is clear that he ought 
not to lose what he had acquired by a fair purchase, and that 
the rule which requires that an exclusive possession should be 
delivered to him has no application. 

Decree reversed, and now it is ordered and decreed that the 
bill be dismissed at the costs of the appellee. 

"Wentworth's Lindley, 334, 343, 700; CoUins's Appeal, 107 Pa. St. 590; 
Whittle V. Skinner, 23 Vt. 531 ; Wallace's Appeal, 104 Pa. St. 559. 



166 ILLUSTRATIVE CASES 



C. EEMEDIES. 

1. AT LAW. 

Chadsey v. Harrison. 

Supreme Court of Illinois, 1849. 

11 111. 151. 

This was an action of assumpsit, brought by Chadsey against 
Harrison, in the Schuyler Circuit Court, and a trial was had at 
the March Term, A. D. 1848, before the Mr. Justice Purple, and 
a jury, when a verdict was rendered in favor of the defendant, 
for I150.08J. 

The declaration contained three counts : the first a special 
one, and the others general indebtatus assumpsit counts. The 
special count was in substance as follows : 

" For that whereas the said Harrison, Chadsey, and one 
Jonathan D. Manlove, heretofore, to wit, on, etc., at, etc., asso- 
ciated themselves together for the purpose of building, fitting 
out, and sending down the Illinois and Mississippi rivers, a 
large raft of saw logs, to be sold at the city of St. Louis, Mo., 
on the joint account of the said Harrison, Chadsey, and Man- 
love ; each to share and share equally in the profits and loss 
of said adventure And the said Chadsey avers, that at the 
special instance and request of Harrison and Manlove, he, the 
said Chadsey, at the time and place aforesaid, undertook and 
agreed to superintend the fitting oui, building, and carrying 
down of said raft, and the selling of the same at the city of 
St. Louis aforesaid. And the said Chadsey further avers, that, 
in furtherance of the object of the association aforesaid, and 
of the request and agreement aforesaid, he, the said Chadsey, 
afterward, to wit, on, etc., at, etc., did superintend the fitting 
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out and building of the raft aforesaid, and carried the same 
down the Illinois and Mississippi rivers aforesaid, to the city 
of St. Louis, and paid all the expenses attendant upon the 
same, and then and there sold the said raft, upon the joint 
account of the said Harrison, Manlove, and Chadsey. And 
the said Chadsey further avers, that the adventure aforesaid 
resulted in a net loss to the said Harrison, Manlove, and 
Chadsey of the sum of $231.98, over and above the proceeds 
arising from the sales of the said raft. And the said Chad- 
sey avers that the said Harrison and Manlove, each, by reason 
of the premises aforesaid, became liable to pay to the said 
Chadsey the sum of f77.32f , being their respective propor- 
tionate shares of the loss incurred by reason of the adventure 
aforesaid, and paid by the said Chadsey as aforesaid. And 
the said Chadsey further avers that the said Harrison after- 
ward, to wit, on, etc., at, etc., in consideration of the premises 
aforesaid, undertook and promised to pay to the said Chadsey 
the said sum of $77.32f , when he, the said Harrison, should 
be thereunto afterward requested," and concludes with the 
usual assignments of breaches. 

To the special count above set forth, the defendant de- 
murred, and there was a joi^der in demurrer, and the Court sus- 
tained the same. To the residue of the declaration the 
defendant pleaded the general issue, set-off, and several other 
pleas which it is unnecessary to set out. 

The only error relied upon is, the judgment of the Circuit 
Court in sustaining the defendant's demurrer to the special 
count of the plaintiff 's declaration. 

Opinion by Treat, C. J. : 

The principle is well settled that partners cannot sue each 
other at law for any matter relating to the partnership con- 
cerns, unless there has been a final settlement between them, 
a balance ascertained, and an express promise to pay the 
balance : Gow. on Part. 74 ; Westerlo v. Evertson, 1 Wendell, 
532 ; Foster v. Allenson, 2 D. & East. 480 ; Davenport v. 
Gear, 2 Scammon, 495. 
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The first count of the declaration, after stating the formation 
and nature of the partnership, simply alleges that the plaintiff 
paid the expenses of constructing the raft, and taking it to 
market ; and that the net loss on the adventure exceeded the 
proceeds of the sale $231.98 ; one-third of which amount the 
defendant agreed to pay him. This count fails to show a full 
adjustment of the partnership affairs. Manlove, one of the 
partners, was not a party to it. Two partners cannot state an 
account that will bind the third. All must concur in the 
settlement ; and it must embrace all of the partnership trans- 
actions. The settlement between the plaintiff and defendant, 
if any was ever made, was partial in its operation. It related 
only to the expenses and proceeds of the raft, and did not ex- 
tend to the capital stock, and the debts due to and from the firm. 
We are clearly of the opinion that this count of the declaration 
shows no cause of action. The promise to pay was not 
founded on a sufiicient consideration — a general adjustment 
of the partnership concerns. 

The Circuit Court decided correctly, in sustaining the de- 
murrer, and the judgment will be affirmed, with costs. 

Judgment afiirmed. 

Wentworth's Lindley, 567 ; Phillips v. Blatchford, 137 Mass. 510 ; Fisher 
V. Sweet, 67 Cal. 228; Learned v. Ayres, 41 Mich. 677; BuUard v. Kinney, 
10 Cal. 60; Bowzer v. Stoughton, 119 111. 47. 



WyCOFP V. PURNELL. 

Supreme Court of Iowa, 1860. 
10 la. 332. 

In February, 1857, plaintiff and defendant formed a co- 
partnership in the grocery and provision business in the city 
of Keokuk, each of said partners agreeing to furnish his share 
of the capital stock and share equally in the profits of their 
firm business. The copartnership thus formed was dissolved 
in December, 1857. The stock in trade was sold and placed 
to the credit of plaintiff on the partnership account. The 
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plaintiff in his petition avers that the defendant failed to fur- 
nish his share of the capital for the said firm ; that he drew 
out of the said firm more than his just share of the profits, 
and that upon a settlement and account stated between 
plaintiff and defendant there was due from defendant to 
plaintiff the sum of $1,109, for which sum the plaintiff sues. 
Defendant demurred to plaintiff's petition, which demurrer 
was sustained by the Court and judgment entered thereon, 
from which plaintiff appeals. 

Baldwin, J. The defendant demurred to the petition of 
plaintiff, and assigned as cause of demurrer, that the petition 
showed that it was a controversy for the settlement of partner- 
ship matters, and its subject-matter was one of exclusive 
chancery cognizance ; also that an action at common law 
would not lie for the matters and things set up in the petition. 

It is contended by counsel for appellee that one partner 
cannot sue another at law for an unsettled account, and that 
chancery has exclusive jurisdiction of unsettled matters be- 
tween partners. Upon this point there is no controversy. 

But it is also claimed by appellant that the principle is 
fully and clearly settled that one partner can maintain an 
action at law against his copartner upon an amount found to 
be due him upon settlement, and account stated. We think 
the current of authorities show this to be the proper and 
settled rule. While in some Courts it has been held that 
upon a settlement of partnership accounts, an express promise 
to pay is essential to support an action, yet in most of the 
States it has been held that where there has been a settlement 
and balance ascertained, the law itself will imply a promise 
to pay : CoUyer on Partnership, §§ 278, 279, 280, and note ; 
Story Eq. Jur., § 644, and note. 

Whether this is a suit at law to recover upon a promise by 
defendant, either express or implied to pay a balance ascer- 
tained to be due upon settlement, or a proceeding to recover 
an amount unliquidated between partners, must be determined 
by the language of the petition. It is averred in the petition 
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that the partnership had been dissolved ; that the property of 
the firm had been disposed of, and upon a settlement and 
account -stated, there was due from the defendant to plaintiff 
the amount claimed in the petition. 

We think that the plaintiff shows by his petition, under a 
fair and natural construction, a cause of action, properly main- 
tainable in a Court of Law. That while the petition is defective 
in not setting forth fully the character of the settlement of the 
partnership business, yet it shows also that the partnership 
was ended ; that the account between the plaintiff and de- 
fendant, as partners, M'as no longer a matter of controversy ; 
that the amount sued for had been agreed as due to plaintiff; 
which, if established by evidence the plaintiff had a right to 
recover. 

Judgment reversed. 

Wentworth's Lindley, 562 ; Pope v. Eandolph, 13 Ala. 214 ; Chamberlain 
V. Walker, 10 Allen, 429 ; Purvines v. Champion, 67 111. 459 ; Mount v. Chap- 
man, 9 Cal. 294 ; Cochrane v. Allen, 58 N. H. 250. 

Law courts take cognizance of certain classes of cases arising between 
partners : (1) Breaches of the contract to be a partner or for failure to per- 
form acts to launch the partnership : Hill v. Palmer, 56 Wis. 1 23 ; (2) Breach 
of express promises between the partners : Sprout v. Crowley, 30 Wis. 187 ; 
(3) Breach of contract independent of partnership : MuUany v. Keenan, 10 
la. 224; (4) Torts: Pierce v. Thompson, 6 Pick. 192. 

In general on above topics : Wentworth's Lindley, 562-569, n. 



2. AT EQUITY. 
a. For an accounting. 

Bracken v. Kennedy. 

Supreme Court of Illinois, 1842. 
4 111. 558. 

Caton, Justice, delivered the opinion of the Court : 
This was a hill in chancei-y filed in the La Salle Circuit 
Court, by the complainant against the defendants, for an 
account among partners. The bill states that in July, 1837, 
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the complainant and defendants entered into partnership as 
canal contractors, and, as such partners, contracted with a 
canal company in Virginia, for the construction of section 120 of 
their canal, and that they completed said section 120 in August, 
1838. That during the progress of the work, the complainant 
and Brady had the principal management of its construction, 
while most of the time Kennedy was absent. That at the 
same time Kennedy had an individual contract for the con- 
struction of sections 118 and 119 of the same canal, and 
Kennedy employed the complainant to superintend the com- 
pletion of these sections. That this individual contract of 
Kennedy was unprofitable, and, in the course of its progress, 
became indebted to the copartnership section, 120, to about 
$8,000, for work and labor expended on sections 118 and 119. 
That the whole estimate for the company section, 120, was 
$32,320.90, including the work done on Kennedy's individual 
sections, and that the costsof the same were $23,783.82, leaving a 
balance of profits to be divided among the partners of $8,437.08. 
That the complainant has accounted with and paid over to 
Brady his third of said profits ; and that there is now due from 
Kennedy to the complainant the sum of $3,959.03, arising 
from said partnership transactions. That Kennedy has drawn 
estimates on the works, and has drawn his last on his indi- 
vidual contracts. That no account has been taken or rendered 
between the said partners, and that Kennedy refuses to 
account. The bill prays that an account may be taken, etc. 

To this bill a demurrer was filed, which was sustained, and 
the bill dismissed. 

The first assignment of error is upon the decision of the 
Court in sustaining the demurrer, and this is the principal 
question in the case. 

In matters of controversy or difficulty between partners, it is 
now most usual, and by far the most convenient, to resort to a 
Court of Equity for their final adjudication and settlement. 
The practice of this Court is much better adapted to unravel, 
and definitely settle such complicated questions as frequently 
arise among partners than a Court of Law ; and it is now one 
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of the most usual proceedings to be met with in Courts of 
Equity. It is not unusual that almost the entire proof of the 
merits of a case between partners is locked up in the bosoms 
of the parties themselves, or is contained in books and papers 
in the possession of one or the other party, and this Court can 
afford the only key to the disclosure of the one, or the produc- 
tion of the other. Here, either party may compel the other 
to purge his conscience, on oath, and declare the truth ; and 
the Court will compel the production of all such papers and 
books as maji- be necessary to elucidate the rights or liabilities 
of the parties. 'It is for this reason, also, that Courts of Equity 
have frequently exercised a concurrent jurisdiction with Courts 
of Law, in long and intricate accounts, running on both sides, 
between parties who are not partners, and have no interests in 
common. 

It is true that Courts of Law still pretend to afford a remedy 
in case of difficulty between partners, by the .action of account; 
but it is so incomplete and unsatisfactory that it is now nearly 
obsolete; and the complaining partners almost universally 
lays his complaint before a Court of Chancery, where he finds a 
prompt and efficient remedy, from the superior facilities which 
it possesses of doing complete justice between the parties. 

In a bill of this character, the existence of the partnership, 
the transaction of business by the firm, and no account among 
its members, are prominent features, and where they all 
appear, I am not prepared to say that the bill ought not in all 
cases to be retained. In this case, the bill shows that there 
was a special and limited partnership, the particular object of 
which is stated in it, as well as the nature and amount of the 
business transacted by the firm, and that no account has been 
had between the complainant and the defendant Kennedy, 
who refuses to account. Here, then, is such a case as requires 
the interposition of a Court of Chancery, to settle and adjust 
the rights and claims of the several partners. It is true that 
the bill states that the complainant and Brady have settled as 
between themselves, and that the complainant has succeeded 
to all of the rights and interests of Brady in the partnership 
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business ; but this does not make it the less necessary that an 
account should be had between the complainant and Ken- 
nedy, to settle their respective rights ; and to accomplish this, 
it was necessary to make Brady a party to the bill. The bill 
also states that the partnership advanced to Kenned}^, one of 
its members, iu work and labor, etc., to the amount of some 
$8,000, which is nearly the extent of the whole partnership 
profits, thus showing substantially that Kennedy had received 
nearly all of the profits of the work on section 120. In what 
way could this be recovered back by the other members of the 
firm, or in what way could he be compelled to account for 
these advances, unless by the mode here adopted ? One 
member of a partnership cannot sue the firm at law for ad- 
vances made by him to the joint concern ; nor can the firm 
sue an individual partner for anything that he may have 
drawn out of the joint stock, or proceeds, no matter how much 
more than his share it might have been ; and the reason is 
that one man cannot occupy the double position of plaintiff 
and defendant at the same time.' The aid of this Court is 
just as necessary to settle the account of these advances, as it 
is to settle the accounts arising out of the immediate transac- 
tions of the special business of the partnership. 

The bill then being sufficient in substance, although not so 
particular as might be desirable, the demurrer should have 
been overruled. This disposes also of the second error. 

The third error questions the right of the defendant to file 
a demurrer, when he was under a rule to answer. This he 
had a right to do. The filing either an answer, plea, or de- 
murrer was a compliance with the rule. Had the defendant 
asked further time to answer, and upon that special applica- 
tion had it been granted him, it might have been improper to 
file a demurrer, without the leave of the Court; but even had 
such been the case, it would be too late now to raise the 
objection. 

The decision of the Court below is reversed, and the cause 
remanded, with directions that the complainant be permitted 

1 1 Story's Eq. 616. 
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to amend his bill, if he thinks proper, and with leave for the 

defendant to answer. 

Decree reversed. 

Wentworth's Lindley, 492 et seq. ; 1 Story, Eq. Jur. 666 ; Niles v. Williams, 
24 Conn. 279 ; Cox v. Volkert, 86 Mo. 505 ; Gillett v. Hall, 13 Conn. 426 ; Lil- 
liendahl v. Stegmair, 45 N. J. Eq. 648. 



Lascombe V. Russell. 
High Court of Chancerj^, 1830. 

4 Sim. 8. 

The plaintiffs and the defendants were copartners, as car- 
riers on the Western Road, under articles of copartnership, for 
seven years from the 1st of July, 1822, " and so from seven 
years to seven years, till determined by notice." The first 
period of seven years having expired, and no notice of disso- 
lution having been given, the partnership was continued for 
another period of seven years, of which one year had elapsed at 
the time when the bill was filed. It charged that the defendants 
were indebted, to the plaintiff, in respect of the profits of the 
partnership received by them, and prayed for an account of 
the dealings and transactions of the partnership from the foot 
of an account which had been settled on the 30th of June, 
1827, that the defendants might account for all the moneys re- 
ceived by them, from the partnership business, since that time, 
and that the plaintiff's share of such moneys, after paying 
the partnership debts and making all just allowances, might 
be paid to him. The defendants put in a general demurrer. 

Mr. Knight and Mr. Wright, in support of the bill. The 
doctrine that a bill to have copartnership account taken, will 
not lie, unless a dissolution is prayed, has been frequently re- 
cognized by Lord Eldon : Forman v. Homfray,^ Marshall v. 
Colman,^ Kinder v. Taylor.' At the time of the master sign- 

'2V. &B. 329. 
= 2 J. &W. 266. 
^Not yet reported. 
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ing his report, an event might happen which would totally 
change the balance. How is the stock to be valued ? At 
what period is the account to stop ? If there has been no 
breach of duty on the part of the defendants, the plaintiff has 
nothing to complain of; if there has been a breach of duty, he 
may ask for a dissolution. 

The Solicitor- General and Mr. Campbell in support of the 
demurrer. No case deciding that accounts of this sort may 
not be taken, can be produced ; there are dicta only to that 
effect. It appears, from the brief in Forman v. Homfray, with 
which we have been furnished, that the plaintiff there prayed 
for an account which was to be continued until the end of the 
term of the partnership. In Marshall v. Colman the bill 
prayed for one of the strongest injunctions, and for interim 
management, which could not be granted without asking for 
a dissolution. Kinder v. Taylor does not all embrace the 
point. In the case now before the Court, the plaintiff would 
not have been warranted in asking for a dissolution, for the 
case made is not one of exclusion, or of receiving what the de- 
fendants ought not to have received, but of mere withholding 
of payment. The only ground for asking for a dissolution, is 
exclusion or mismanagement. The plaintiff's only remedy is 
to come into a Court of Equity for an account and payment 
of what is due to him. The account cannot be taken at law. 
There is no difficulty in limiting the account to the time when 
the bill was filed ; there are times fixed, by the articles, at 
which the accounts are to be taken and the balances are to be 
paid. It is a past wrong that the plaintiff complains of. The 
defendants ought to have paid the balances found due on each 
settlement of the accounts. It is not the capital, but the cur- 
rent profits of the partnership that this bill relates to. Harri- 
son V. Armitage,' and Knowles v. Houghton ^ are authorities 
in support of the present bill. 

This question is not a proper one to be decided on demurrer. 

"4Madd. 143. 
niVes. 168. 
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The bill prays for general relief: and, therefore, at the hear- 
ing, the plaintiff may ask for everything that is incidental to 
the account, and, consequently, for a dissolution. 

The Vice-Chancellok. I take this to be a bill which pur- 
posely avoids the prayer for a dissolution ; and that it was not 
in the contemplation of the plaintiff that the partnership 
should be put an end to. It would, therefore, be a surprise 
upon the parties to this record, if I were to deal with it as if 
a dissolution were sought. Here the partnership is still sub- 
sisting ; and the bill is filed for an account merely of the deal- 
ings and transactions of the partnership. 

"With respect to the law of this Court upon this subject, 
there is no instance of an accouijt being decreed of the profits 
of a partnership, on a bill which does not pray a dissolution, 
but contemplates the subsistence of a partnership. The opin- 
ion of Lord Eldon upon this subject has been, from time to 
time, expressed both before and since the decision of Harrison 
V. Armitage. Suppose that the Court would entertain a bill 
like the present, and direct an account to be taken of the deal- 
ings of a partnership, and that it appeared, by the master's 
report, that a balance was due from the defendant to the 
plaintiff; then, upon further directions, the plaintiff would 
ask for an order that the balance might be paid to him : it 
would, however, be competent to the defendant to file a sup- 
plemental bill, in order to show that, since the account was 
taken, a balance had become due to him from the plaintiff, 
after giving the plaintiff credit for the amount found due to 
him by the master : and thus the matter might be pursued 
with endless changes, and supplemental bills might be filed 
every year that the partnership continued, and a balance would 
never be ascertained till the partnership expired, or the Court 
put an end to it. 

This Court will not always interfere to enforce the contracts 
of parties ; but will, in some instances, leave them to their 
remedy at law ; as in the cases of agreement for the purchase 
of stock or for the building of houses. With respect to occa- 
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sional breaches of agreements between partners, when they 
are not of so grievous a nature as to make it impossible that 
the partnership should continue, the Court stands neuter : but 
when it finds that the acts complained of are of such a char- 
acter as to show that the parties cannot continue partners, and 
that relief cannot be given but by a dissolution, the Court will 
decree it, although it is not specifically asked. Here a disso- 
lution is not prayed for ; and, if the Court were to do what is 
asked, it would not be final. 

Having regard then to the opinion expressed by Lord El- 
don both before and after the decision in Harrison v. Armi- 
tage, my settled opinion is that this bill cannot be maintained ; 
and, therefore, the demurrer must be allowed. 

vVentworth's Lindley, 495 ; Clark v. Gridley, 41 Cal. 119 ; Davis v. Davis, 
60 Miss. 615. 

A partial accounting or an accounting without a dissolution will be per- 
mitted in some cases : Wentworth's Lindley, 495. 

1. When the partnership agreement calls for periodical settlements or the 
settlement of distinct transactions : Patterson v. Ware, 10 Ala. 444 ; Wadley 
V. Jones, 55 Ga. 329 ; Denver v. Eoane, 99 U. S. 355. 

2. To enable a partner to obtain his share of clandestine profits : Society v. 
Abbott, 2 Beav.*559 ; Beck v. Kantorowicz, 3 Kay & J. 230 ; Traphagen v. 
Burt, 67 N. Y. 30 ; Fawcett v. Whitehouse, 1 E. & M. 132 ; Hichena v. Con- 
greve, 1 R. & M. 150. 

3. Where one partner expels or excludes another for the purpose of driv- 
ing him to a dissolution : Wentworth's Lindley, 496, 497 ; Harrison v. Armi- 
tage, 4 Mad. 143; Blisset v. Daniel, 10 Hare, 493. 

4. When the partnership has proved a failure and the partners are too 
numerous to be made parties to the action, and justice can be done : Went- 
worth's Lindley, 499 ; Richardson v. Hastings, 7 Beav. 323 ; Coville v. Gil- 
man, 13 W. Va. 314. 



Sharp v. Hibbins. 

Court of Chancery of New Jersey, 1887. 

42 N. J. Ea. 543. 

The Chancellor. Sharp and Hibbins were partners in 

business, in Orange, in this State. The copartnership began 

in 1872 and was dissolved by mutual consent in 1877. Sharp 

12 
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brings this suit against Hibbins and his wife to obtain from 
the former an account of the partnership affairs and assets 
which at the dissolution of the copartnership were left in his 
hands, and to charge' the real estate of Mrs. Hibbins with 
moneys which, according to the allegations of the bill, were 
taken by Hibbins from the funds of the firm and expended 
upon that property in paying interest upon a mortgage thereon 
and improving the property with buildings, etc. That the 
complainant is entitled to the account which he seeks there 
can be no question. The proof is that Sharp and. Hibbins 
were copartners from August 1, 1872, to January 20, 1877 ; 
that at the dissolution of the copartnership all the assets were, 
as before stated, left in the hands of Hibbins, upon an agree- 
ment on his part with Sharp that he would settle the affairs 
of the concern. He has acted under that agreement, has dis- 
posed of the property, collected the debts due to the firm, and 
has, as he alleges, paid debts due from it, but he has never ac- 
counted with Sharp in the matter. It is urged on his behalf 
that he should not be required to account, because it appears 
by his testimony that he has paid out much more for the firm 
in the payment of its debts than he has received from the 
assets. Sharp is entitled to an accounting notwithstanding 
this claim. The Court will not, in such a case as this, take 
the account at the hearing ; the only material evidence on this 
part of the case is that which bears upon the question whether 
the complainant is entitled to an account or not : Gres. Eq. Ev. 
240 ; Hudson v. Trenton Locomotive Works, 1 C. E. Gr. 475. 

The claim to a lien upon the separate property of Mrs. 
Hibbins is not established. There is no proof that the prop- 
erty was not hers bona fide. Nor is there any proof of fraud 
on her part. If her husband expended money drawn by him 
from the firm's funds in improvements upon her land and in 
the payment of interest upon the mortgage upon the property, 
there is no proof that it was done surreptitiously, but, on the 
contrary, it would appear that it was done with the knowledge 
of the complainant. The expenditure for the greenhouses 
built on her land appears to have been made in 1873, and 
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the payments of interest upon the mortgage were made half- 
yearly, from November 25, 1872, down to April 10, 1876. 
The money drawn for those purposes was drawn by Hibbins 
upon his own account from the firm's bank account. It is 
true they were not charged to him, but the reason was that 
neither the complainant nor Hibbins kept any account of the 
moneys drawn by them for their own account except the 
checks themselves by which they were drawn. There is 
neither charge nor evidence of fraud in these matters. The 
complainant is entitled to no lien upon Mrs. Hibbins' property. 
As to her, the bill should be dismissed with costs. 



Channon v. Stewart. 

Supreme Court of Illinois. 

103 111. 541. 

In December, 1877, appellants, who were doing business in 
Chicago in the ship-chandlery business, wishing to add to their 
business a sail-making branch, employed appellee to take 
charge of and manage the sail-making, branch of the business. 
His compensation, by their agreement, was to be a salary of 
$700 a year and one-half of the net profits accruing from the 
sail-making. This contract was for one year — 1878. He 
entered upon his duties and continued without further express 
contract until February 1, 1880, when by consent he left their 
service. They had had no full settlement, and in trying to 
settle, a dispute arose as to certain expenses incurred by ap- 
pellants, which they claimed inured to the advantage of the 
sail-making business as well as to that of the ship-chandlery 
business, and a part of which they insisted should be charged 
to the sail business as expenses, in fixing the amount of net 
profits, of which appellee was entitled to one-half. 

This is a suit in chancery, brought by appellee, for a settle- 
ment of the accounts between him and appellants, and espe- 
cially for an adjustment of the amount of the profits in the 
sail-making business, one-half of which, it is conceded, is to be 
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paid to him as a part of the compensation of his services. 
Issues were formed, and the cause referred to the master to 
take proofs and state an account. The master's report, stating 
the accounts in detail, was filed. Exceptions to the report 
were overruled, and a decree rendered in favor of appellee for 
12,120.56, and that the outstanding debts, amounting to $119, 
be sold by appellants, and one-half the proceeds be paid to 
appellee. Defendants appealed to the Appellate Court, where 
the decree was affirmed, and they bring the record here for 
review. 

Mr. Justice Dickey delivered the opinion of the Court : 

It is insisted that a Court of Chancery has not jurisdiction in 
this case. It is said appellee was not a partner with appel- 
lants, and hence the case' does not fall under the head of 
accounts between partners, and that there is not any , such 
complication of accounts as might otherwise call for the inter- 
vention of a Court of Chancery. It is true appellee was not a 
partner with appellants, but to ascertain his true compensa- 
tion it is necessary to adjust the accounts of the partnership 
of appellants, for the amount of the net profits of that 
business must be ascertained before the true amount of 
the compensation of appellee can be fixed. Every reason for 
the adjustment of the accounts between partners, in a Court 
of Chancery, applies with equal force in this case, and we 
think the subject-matter is a fit subject for a Court of Chancery. 

As to the merits of this controversy, after a careful exam- 
ination of the record we are not convinced that any error has 
been committed by the Court by which any wrong has been 
done to appellants. The controversy relates chiefly to 
questions of fact. A discussion of the items in detail could 
subserve no useful purpose. We content ourselves in saying 
that we find no cause for disturbing the decree. 

The judgment of the Appellate Court is therefore affirmed. 

Judgment affirmed. 

Wentworth's Lindley, 493 ; Hargrave v. Conroy, 19 N. J. Eq, 281 ; Hallett 
V. Cumston, 110 Mass. 32; Clark v. Gridley, 41 Cal. 119; Harvey v. Varney, 
98 Mass. 118. 



IN THE LAW OF PARTNERSHIP. 181 

b. For Injunctions and Receivers. 

New v. Weight. 

Supreme Court of Mississippi, 1870. 

44 Miss. 202. 

Peyton, C. J. It appears from the record in this case that 
Charles B. New and Charles A. Wright, on the 13th day of 
July, 1865, formed a partnership in the mill and lumber busi- 
ness, for the term of five years from that date. 

The bill of complaint of Charles B. New, filed in the Chan- 
cery Court of Jefferson County, on the 19th day of March, 
1869, states that he was possessed of a large tract of land in 
said county of Jefferson, commonly called his " Buena Vista " 
plantation, on which was a great number of cypress trees, 
well suited and valuable for the purpose of being sawed into 
lumber, and that on said tract there was a valuable site for 
a saw-mill, convenient to said cypress timber, and to the Mis- 
sissippi River, for shipping lumber from such mill site, and 
that on said place he had material and machinery suitable 
for the construction of a saw-mill in part. That by the terms 
of said partnership, the said Charles A. Wright was to use 
the cypress timber on said tract of land, for the said term of 
five years, to such an extent as might be necessary to carry 
on the saw-mill and lumber business, and to dispose of the 
same according to the terms of the contract of partnership ; 
that complainant was to allow said Wright, the use of the 
machinery then on said place as part of the machinery of 
said saw-mill, to be erected by said Wright, on said mill site, 
as soon as was practicable, and he was to place therein cir- 
cular saws, and also machinery necessary and usual for the 
purpose of sawing lumber, personally to superintend the con- 
struction of said mill, the arrangement of the machinery, 
the hiring of laborers, and to defray all expenses incurred in 
the building of the mill, the purchase of machinery, wages of 
laborers, and all other expenses incident to the running of the 
said mill, and for which the complainant was not in any way 



182 ILLUSTKATIVE CASES 

to be responsible. But one-half of the sum thus expended in 
the construction of the mill, the purchase of the machinery, 
and the hire of labor by the said Wright is to be paid hiln, 
and one-half of the machinery, other property and labor fur- 
nished by complainant, to be paid to him out of the proceeds 
of the first sales of lumber, sawed in said mill, and when such 
payments were so made to the said parties, the mill and 
machinery should be the joint property of the complainant 
and said Wright, who was to continue to run the mill, and 
the profits resulting therefrom to be equally divided between 
them ; that complainant was not to be liable for any of the 
debts contracted by said Wright, in the purchase of machinery, 
hiring of labor, running the mill, or in any other manner 
whatever. 

The bill states that complainant was in part paid for his 
half of the machinerj'^, materials and labor furnished by him 
in the erection of said mill, and that said Wright was also 
paid his entire half of the outlay in the purchase and erec- 
tion of machinery, labor and materials in building said mill. 
And when these several outlays were paid to complainant 
and said Wright out of the proceeds of the sales of the first 
lumber sawed, the said mill was to be run by the said Wright 
as their joint property, at his sole expense, and that com- 
plainant was entitled to one-half of the proceeds of the lum- 
ber sold ; that by the terms of the partnership the complain- 
ant's capital, to wit : the mill site and cypress timber, were 
to be set-off against the services of said Wright and expenses 
of running said mill and selling the lumber made thereat, for 
which complainant was to be in no manner bound, and that 
he is entitled to one-half of the proceeds of all the lumber 
sawed by the said mill, and sold by the said Wright, and to 
one-half of the lumber remaining unsold ; and notwithstand- 
ing said mill has been constantly engaged in sawing lumber 
ever since the same went into operation until the present 
time, and is still engaged in sawing, and large quantities of 
lumber sawed therein have been sent to market, and sold by 
said Wright, and the money therefor received by him, and 
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that he is still engaged in sawing and selling the lumber, the 
products of the said mill, he has hitherto wholly failed to 
account with complainant for his share of the products of said 
mill, or of the proceeds of the sales of said lumber, or to pay 
one cent thereof to complainant, except as before stated, as 
part of the one-half interest of the complainant in the ma- 
chinery, labor and materials furnished in the erection of said 
mill ; that complainant has in vain sought a settlement of his 
share of the said proceeds with the said Wright, who pretends 
that the expenses of running said mill consumed all the pro- 
ceeds of the sales of the lumber, and that more money is paid 
for the running of said mill, in outlay for labor and other 
pretended charges and expenses, than the amount of the sales 
of lumber sawed by said mill, and in excess of such proceeds 
of lumber, to the sum of several thousand dollars ; that there 
is due complainant, as his share of the proceeds of the lumber 
sold from said mill by said Wright, a large sum of money, 
subject to no abatement for expenses incurred by said Wright 
in running said mill, and the precise amount of which can 
only be ascertained by referring the whole matter to a master 
or commissioner of the Court to take and state an account of 
the sum due complainant ; that neither party, in entering into 
the partnership, contemplated any other use of the said mill 
than to the cypress timber on said tract of land on which it 
was erected, and the sawing of no other timber on any other 
tract of land or grown elsewhere ; and the said Wright, in 
violation of the contract of partnership, and without the con- 
sent of complainant, has ceased to procure cypress timber 
from the said " Buena Vista " tract of land of the complainant 
for the use of said saw-mill thereon, and has been for some 
time heretofore, and now is procuring other cypress timber 
from other persons to saw, and is sawing the same into lumber 
on said mill, and thereby defeating one of the objects the 
complainant had in view in entering into the partnership, to 
wit : to turn his own cypress timber into productive capital ; 
and that such provision justifies a dissolution of the partner- 
ship, and winding up the business thereof. 
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The bill further charges that said Wright, upon a fair settle- 
ment of said business, will be found in debt to complainant 
in an amount so large that he will not be able to pay the 
same, unless the stock of timber now on hand at said mill or 
elsewhere belonging to the said Wright, procured from 
others, and lumber on hand in which he has half interest, 
and the interest he has in said mill, would be sufficient to pay 
and satisfy such indebtedness, and which complainant does 
not believe, and that he is in danger of losing a portion of 
what is due him. He therefore prays for an injunction to 
restrain the said Wright and his agents from removing any 
saw logs, cypress, or lumber belonging to said firm, or to the 
said Wright, out of the jurisdiction of the Court or from said 
saw-mill, or from selling the same or any part thereof, and 
that a receiver be appointed to take charge of said business, 
and that on the final hearing, an account be taken and stated 
between complainant and said Wright, and if, upon the com- 
ing in of said account and the confirmation thereof, the said 
Wright be found indebted to the complainant, that a decree be 
made for the payment thereof, and for a seizure and sale of the 
interest of the said Wright in the said saW-mill, stock, timber, 
and lumber thereunto appertaining, to an amount sufficient to 
pay and satisfy said debt, and that said partnership be dis- 
solved and its afiairs wound up under the orders of the Court. 

On the 29th day of March, 1869, the defendant moved the 
Court to dissolve the injunction which had been granted in 
this case. on the following grounds: 1st. Because there is no 
equity upon the face of the bill ; 2d. Because no legal bond 
has been given in this case ; 3d. Because the penalty in said 
bond is wholly insufficient, and the surety therein is insolvent. 
This motion was sustained by the Court without stating upon 
what ground, and the injunction dissolved. And at the same 
term of the Court the complainant moved for the appointment 
of a receiver, which motion was overruled by the Court ; and 
from these decrees of the Court in tiissolving the injunction 
and overruling the motion for the appointment of a receiver, 
the complainant appeals to this Court. 
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It appears from the affidavit of Wright, that the usual saw- 
ing of said mill per day in the best running season was at 
least six thousand feet ; and from his testimony upon the 
hearing of said motions, that since the mill went into opera- 
tion in September, 1865, he had sold lumber to an amount 
between twenty and twenty-three thousand dollars, and that 
the expenses of running the mill were about thirty thou- 
sand dollars, and that he had not bought any timber or 
saw logs himself, but his wife did buy some saw logs and 
lumber. 

The propriety of the action of the Court in dissolving the 
injunction is impeached by the appellant, and presents the 
first question for our consideration. The bill of complaint 
charges that neither party contemplated any use of the said 
mill than to saw the cypress timber on the complainant's said 
tract of land, -on which the mill was erected, and for the saw- 
ing of no other timber, and that the said defendant, in disre- 
gard of the terms of the partnership, and without the consent 
of the complainant, has ceased to procure cypress timber 
from the said tract of land of the complainant, for the use of 
the saw-mill thereon, and has been for some time heretofore, 
and now is, procuring other cypress from other persons to saw, 
and is sawing the same into lumber on said mill, and thereby 
defeating one of the objects the complainant had in view in 
entering into the partnership, and that object was to turn his 
own cypress timber into productive capital. And this alle- 
gation is, to some extent, corroborated by the evidence of 
the appellee, who testified that his wife bought saw logs and 
timber. This was using the mill in, a manner unauthorized 
by the terms of the contract of partnership, and would 
justify an injunction, and together with the loss of seven 
thousand dollars in running the mill for more than three 
years, would perhaps authorize a dissolution of the partner- 
ship. The injunction, therefore, could not have been properly 
dissolved for the want of eT^uity on the face of the bill. But 
it must be. conceded that the bond- given on obtaining the 
injunction was clearly insufficient, yet the Court should have 
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given reasonable time to the appellant to make a new bond, 
and upon his failure to do so, within the time appointed, the 
injunction should be dissolved : Rev. Code, 548, art. 58. We 
think the Court erred in thus dissolving the injunction with- 
out giving time to make a new bond. 

The remaining question for our decision is, did the Court 
err in overruling the motion for the appointment of a receiver ? 
" It must be admitted," said the master of the rolls, in Madg- 
with V. Winkle, 6 Beavan, 495, " that when an application 
is made for a receiver in partnership cases, the Court is always 
placed in a position of very great' difficulty. On the one 
hand, if it grants the motion, the effect of it is to put an end 
to the partnership, which one of the parties claims a right to 
have continued ; and on the other hand, if it refuses the 
motion, it leaves the defendant at liberty to go on with the 
partnership, at the risk and probably at the great loss and 
prejudice of the dissenting party. Between these difficulties, 
it is not very easy to select the course which is best to be 
taken, but the Court is under the necessity of adopting some 
mode of proceeding to protect, according to the best view it 
can take of the matter, the interests of both parties." 

In order to justify the dissolution of a partnership, on the 
ground of misconduct, abuse, or ill-faith of one of the parties, 
it is not sufficient to show that there is a temptation to such 
misconduct, abuse, or ill-faith, but there must be an unequivo- 
cal demonstration, by overt acts or gross departures from 
duty, that the danger is imminent, or the injury already ac- 
complished : Story on Partnership, 464, § 288. Where a 
concern of any character or kind, covering a partnership, is 
broken up by controversial suits, and it is apparent that there 
can be no agreement between the parties in interest for its 
continuance, a receiver will be appointed : Williams v. Wilson, 
4 Sandf. Chan. 379 ; Edwards on Receivers, 330. And a 
dissolution of a partnership may be granted and a receiver 
appointed on account of the gross 'misconduct of one or more 
of the parties : 1 Story's Eq. 635, § 672, a. To authorize the 
appointment of a receiver there must be some breach of the 



IN THE LAW or PARTNEUSHIP. 187 

duty of a partner, or of the contract of partnership : Harding 
V. Glover, 18 Ves. 281. 

It was the duty of the appellee to take the timber used at 
the mill, from the tract of land on which it was erected, be- 
longing to the appellant ; and the getting timber elsewhere, 
as alleged in the bill of complaint, was a breach of that duty 
and of the contract of partnership. And if the mill sawed six 
thousand feet of lumber per day, and the running of the mill 
from the fall of 1865 to the commencement of this suit in the 
spring of 1869, brings the parties in debt seven thousand 
dollars, as stated by the appellee in his testimony, it would 
seem to be a business which neither party should desire to 
continue. 

Upon the whole, we are of opinion that the case made by the 
bill authorizes the appointment of a receiver, and that, there- 
fore, the Court erred in overruling the application therefor. 

For the reasons herein stated, the decrees of the Court in 
dissolving the injunction and overruling the motion for the 
appointment of a receiver, will be reversed, and the cause 
remanded for further proceedings in accordance with this 
opinion, with leave to the appellee to answer the bill within 
sixty days from this date. 

Wentworth's Lindley, 538 ei seq. ; Fairthorne v. Weston, 3 Hare, 387 ; Par- 
sons, 209-224; Stockdale v. Ullery, 37 Pa. St. 486; Marble Co. v. Ripley, 10 
Wall. 339 ; Dunn v. NcNaught, 38 Ga. 179 ; Wilson v. Fitehter, 11 N. J. Eq. 71 ; 
Shannon v. Wright, 60 Md. 520 ; Cox v. Volkert, 86 Mo. 505 ; Drew v. Beard, 
107 Mass. 64. 
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D. DISSOLUTION. 

1. BY EVERY CHANGE IN THE FIRM. 

Bank of Mobile v. Andrews. 

Supreme Court of Tennessee, 1855. 

2 Snead, 533. 

Caruthers, J., delivered the opinion of the Court : 
Joseph I. Andrews, E. L. Andrews, and Z. Andrews, being 
brothers, had for many years been doing business as partners 
in the cities of New York, New Orleans, Mobile, and Mem- 
phis, under the firm name at New York, "J. I. Andrews & 
Brothers ;" at New Orleans, " Andrews & Brothers ;" at Mo- 
bile, "E. L. Andrews & Co.;" at Memphis, "J. I. Andrews." 
On the 30th September, 1843, the partnership dissolved, hav- 
ing large means, as well as heavy liabilities, which were by 
agreement to be paid by E. L. & Z. Andrews, who still con- 
tinued the business under the old firm names. The Mobile 
Bank held the paper of the firm for a large amount, but hav- 
ing notice of the dissolution and withdrawal of defendant, 
was unwilling to extend the credit by renewals, unless the de- 
fendant would still continue to be bound. Whereupon the 
following instrument was executed and delivered to the Bank : 

"New Orleans, November 13, 1843. 
" To the President and Directors of the Bank of Mobile. 

" Gentlemen : The Bank of Mobile holds certain promis- 
sory notes of E. L. Andrews & Co., and Andrews & Brothers, 
of which firms I was a member until the 30th of September 
last. This is to witness that E. L. Andrews and Z. Andrews, 
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or either of them, is authorized to sign any notes with the 
name of the firm in hquidation, for the extension or renewal 
of said obligations, and I agree to continue my liability on 
such renewals or extensions as if I yet continued a member 
of said firms. Yours respectfully, 

" J. I. Andrews." 
"Witness, A. Danvergne." 

At the time of dissolution and the date of the power, the 
bank held two notes on the firm of Andrews & Brothers ; 
one dated March 8, for $8,640, and the other for $9,504, dated 
June 7, 1843, both at twelve months. Also, two notes on E. 
L. Andrews & Co., one for $4,700, dated June 2, and the 
other for $6,400, dated June 28, 1843. These were renewed 
and reduced by payments from time to time, until, as is al- 
leged, they resulted in the notes now sued upon, viz. : one on 
"Andrews & Brothers," for $6,480, at twelve months, dated 
June 5, 1849, and one on the same for $4,320, at the same 
time, dated March 4, 1848, and one on E. L. Andrews & Co., 
at sixty days, dated 23d February, 1848, for $6,175. 

Z. & E. L. Andrews continued to do business in the names 
of the old firms until 1845, when they took in as a partner 
Thomas Brown, and continued the business in the same name 
and style, till the death of the Andrews, on the same day in 
1849, and after the last renewals. 

His Honor, the Circuit Judge, charged the jury that as the 
introduction of Brown into the firm in 1845, operated as a 
dissolution, the power given to Z. & E. L. Andrews by the 
defendant to bind him ceased, and he would not be liable on 
any paper signed by them after that time, and consequently 
must succeed in his plea of non est factum in this suit. In con- 
formity to this direction there was verdict and judgment for 
defendant — motion for a new trial overruled, and appeal in 
error to this Court. Upon the correctness of this legal propo- 
sition the case must turn, and it has been elaborately argued 
here on both sides. In view of the importance of the case, 
and the somewhat novel principle involved, we have held the 
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case under advisement since the last term, and received and 
considered additional briefs at the present term. 

There can be no controversy as to the soundness of the legal 
positions taken by the defendant's counsel, that the death, or 
retirement of a member of a firm, as well as the introduction 
of a new partner, operates as a dissolution, and a power given 
previously to such firm would terminate upon the happening 
of such event. It is true, also, that after a dissolution, the 
former partners cannot bind each other by new " contracts " 
without special authority to use the name of the firni. A re- 
newal of a note existing at the dissolution, by any one mem- 
ber, without other authority, binds him individually only, and 
not the former partners. But all this does not touch the real 
diflficulty in this case. The question is not as to the correct- 
ness of these familiar and well-settled principles, to sustain 
which it would be unnecessary at this day to enter into an 
argument, or refer to authorities. But the troublesome point 
here is as to the proper construction of the power of attorney 
or letter of credit of November 13, 1843. Upon this point 
there has been less argument and no authority precisely ap- 
plicable produced. It is assumed in the charge of his Honor, 
and by the counsel of the defendant here, as the basis of their 
argument, that it is power given to the new firm in the old 
name, consisting of Z. & E. L. Andrews : and if this be so, 
the consequences which they deduce from the incoming of 
Brown as to the cessation of the power to bind the defendant, 
might follow. But on the other hand, if the power to bind 
him is vested in the brothers, as individuals in any designated 
name, or mode, the case would be entirely changed, and no 
such consequences would result from the introduction of 
Brown. So the whole case must turn upon the construction 
of the instrument in this respect. 

It is very well settled also, as insisted by defendant's coun- 
sel, that a power of attorney must be strictly construed as to 
the extent of the authority conferred, and the principal can- 
not be bound beyond the limits prescribed by himself. 

What then, and to whom is this power given, according to 
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a strict and fair construction of the writing ? Is it to the 
new firm, or to the members of which it consists as individu- 
als ? The defendant was equally bound with his brothers for 
these three notes, which were executed for money loaned to 
the firm, and of which he had enjoyed an equal benefit. It 
was the debt of all, and the bank could have enforced the 
collection against all without any further extension of time, 
but for this agreement of the defendant that he would con- 
tinue his liability to the bank, on the notes they then held, or 
any new notes his brothers, or either of them, miglit execute, 
in " renewals or extensions," in the same manner and to the 
same extent, as if the dissolution had not taken place, or he 
had continued a member of the firm. Or, in other words, 
that the power which his brothers had to bind him, when he 
was a partner with them, should still continue unchanged as 
to that particular paper. This was then a personal power 
given to them as individuals, and not as a new firm, and it 
was in no way qualified or limited, except as to the subject to 
which it applied. There were no conditions annexed to it as 
to the time of its duration, or the changes that might occur in 
the business, or firm relations of the brothers. It could only 
expire upon the extinguishment of the debts to which it re- 
lated, or notice to the bank that he would be no longer bound. 
He could at any time revoke it by notice, and thus force the 
liquidation of the debts ; or discharge himself from his con- 
tinuing liability. 

Not having done this, but silently permitting the bank to 
rely upon his unrevoked letter of credit, until the failure of 
his brothers, it would be monstrous injustice to allow him to 
escape liability and cast the loss upon the innocent and indul- 
gent creditor. Whether he be regarded as a principal, secur- 
ity, or guarantor, can make no difference, as in either case he 
would continue bound by the due exercise of the authority 
conferred until notice given of its revocation. If from the 
new business associations, their procrastination of payment, 
declining circumstances, or any other cause, he was unwilHng 
to continue their authority to bind him, it was his duty to 
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notify the bank of the fact. Nothing less than this could dis- 
charge him, or arrest the power communicated. 

We therefore think his Honor erred in his construction of 
this power, and that the defendant is bound for the notes sued 
upon, if it be satisfactorily established that they were signed 
by either Z. or E. L. Andrews, and are for what remains due 
upon the notes referred to in the power of 1843. 

Reversed and remanded. 

Wentworth's Lindley, 570-586; Parsons, 311 ; Mudd v. Bast, 34 Mo. 465 ; 
Morss V. Gleason, 64 N. Y. 204 ; Boss v. Cornell, 45 Cal. 133 ; Clark v. Wilson, 
19 Pa. St. 414 ; Waller v. Davis, 59 la. 103 ; White v. White, 5 Gill, 359. 



a. Partnerships at Will. 

Fletcher v. Reed. 

Supreme Court of Massachusetts, 1881. 

131 Mass. 312. 

Morton, J. This is a bill in equity brought to settle the 
affairs of a partnership. The case having been referred to 
a master, the defendants filed numerous exceptions to his re- 
port, which were overruled by a single justice of this Court, 
and an appeal taken to the full Court. 

1. The master finds that the copartnership between the 
parties was formed by an oral agreement, for an indefinite 
time, to which finding no exception is taken. A partnership 
for an indefinite period is in law a partnership at the will of 
the partners., and either partner may withdraw when he 
pleases, and dissolve the partnership, if he acts without any 
fraudulent purpose. It follows that the master rightly ruled 
that the defendants were not entitled to be allowed for any 
damages which they contended were caused by the withdrawal 
of the plaintiff from the firm. 

2. The business of the firm was introducing and selling 
" vapor burners," for which Solomon S. Gray and Allen F. 
Gray held patents, and which were manufactured by them. 
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The firm of Whidden, Reed & Fletcher by agreements with 
said Grays had the exclusive right of introducing and selling 
them in the Middle and Western States. It undertook to form 
a corporation in New York for the purpose of carrying on the 
business in that State and New Jersey ; in carrying out this 
scheme, it sold to certain persons in Albany an undivided half- 
interest in all the rights it had under its agreements with the 
Grays in said States of New York and New Jersey, who paid 
the firm therefor $4,000. The scheme of the parties was to 
form a corporation in New York with a nominal capital of 
$200,000, of which the parties in Albany were to have one- 
half and Whidden, Reed, and Fletcher one-sixth each. At a 
meeting of the parties in Albany, at which Whidden was 
present, but without authority to act for Reed or Fletcher, it 
was voted to assess the sum of $4,000 upon the parties ac- 
cording to the stock each was to have. The parties at Albany 
paid their part, amounting to $2,000 ; Whidden paid his part, 
amounting to $666.66 ; and Reed paid $120 of his part. It' 
was found that a corporation could not legally be formed in 
New York upon the basis proposed, and no corporation was 
ever formed. Some business, however, was carried on in New 
York and New Jersey, but no profit accrued from it. 

Some time after the dissolution of the firm, Fletcher, as he 
testified, " to try to save something for himself out of this busi- 
ness," paid the Albany parties the amount they had paid, 
$6,000, and bought, through one Bancroft, the patents of the 
Grays for the States of New York and New Jersey. The de- 
fendants contend that, in adjusting the accounts of the part- 
nership, Fletcher should be charged with this sum of $6,000 
as the value of the interest of the firm sold to the parties in 
Albany. If we assume that, in his attempt to extricate him- 
self from the New York adventure, Fletcher had no right to 
act in his own interest exclusively, but must be deemed to 
have acted as trustee for his former partners, he would then 
only be required to account for any profit he made or might 
have made out of the transaction. Bui there was sufficient 
evidence before the master to justify the finding that he made 
13 
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no profit, that the interest which he took from the parties 
in Albany was valueless, and that the transaction resulted 
in a loss. Such is the fair result of the testimony. The 
master therefore properly disallowed this claim of the de- 
fendants. 

3. The master also rightly disallowed the claim of the de- 
fendants that, in adjusting the accounts, Whidden should be 
allowed the assessment of $666.66 paid by him on account of 
the New York adventure, and Reed the assessment of $120 
paid by him. These payments were made by them on their 
individual accounts, and not on account or for the benefit of 
the firm. 

4. The defendants contend that the plaintiff should be 
charged $300 for the premium on a draft received by him for 
$3,000 payable in gold. The master finds upon evidence 
which is uncontradicted, that the plaintiff has credited the firm 
with all he received on this draft, including the premium on 
gold. The defendants also contend that the plaintiff ought 
not to charge the firm with $180 discount paid by him on 
certain notes received from Albany. The evidence is that the 
plaintiff paid this discount, and that at the time the firm was 
largely indebted to him for advances made by him. He had 
the right to discount the notes and credit the firm with the net 
sum received, for the purpose of repaying his advances. 

5. One of the defendant's exceptions is to the exclusion by 
the master of the following question put to S. S. Gray: 
" What representations were made to you by Mr. Bancroft 
when he purchased the patent right for New York and New 
Jersey ?" We are inclined to think that Bancroft was so far 
the agent of the plaintiff that some representations or state- 
ments made by him in the course of his agency might be ad- 
missible against the plaintiffs. But the question put to Gray 
is general, calling for all representations made by Bancroft. 
The difficulty with this exception is that neither the question 
nor the exception, nor any part of the record before us, shows 
what the statements of Bancroft which the defendant sought 
to put in were, or whether they were material and competent. 
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We cannot hold, as a matter of law, upon this record, that the 
master erred in disallowing the question. 

We have thus considered all the exceptions which the defend- 
ants have argued in this Court. We do not think it necessary 
to discuss the others ; it is sufficient to say that, upon the re- 
port before us, we see no reason for sustaining any of them. 
The result is that the exceptions to the master's report are 
overruled, and a decree according to the findings of the master 
is to be entered for the plaintiff, the form of the decree to be 
settled before a single justice. 

Decree for the plaintiff. 

Wentworth's Lindley, 571 et seq. ; Carlton v. Cummins, 51 Ind. 478 ; Wal- 
ker V. Whipple, 58 Mich. 476 ; Howell v. Harve}', 5 Ark. 270 ; Skinner v. 
Tinker, 34 Barb. 333. 



b. No Indissoluble Partnerships. 

Solomon v. Kirkwood. 

Supreme Court of Michigan, 1884. 

55 Mich. 256. 

CooLEY, C. J. The plaintiffs, who are, in the city of Chi- 
cago, dealers in jewelry, seek to charge the defendants, as 
partners, upon a promissory note for $791.92, bearing date 
November 9, 1882, and signed "Hollander & Kirkwood." 
The note was given by the defendant Hollander, but Kirk- 
wood denies that any partnership existed between the defend- 
ants at the date of the note. 

The evidence given on the trial tends to show that on July 
6, 1882, Hollander & Kirkwood entered into a written agree- 
ment for a partnership for one year from the first day of the 
next ensuing month, in the business of buying and selling 
jewelry, clocks, watches, etc., and in repairing clocks, watches, 
and jewelry, at Ishpeming, Michigan. Business was begun 
under this agreement, and continued until the latter part of 
October, 1882, when Kirkwood, becoming dissatisfied, looked 
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up the goods and excluded Hollander altogether from the 
business. He also caused notice to be given to all persons 
with whom the firm had had dealings that the partnership 
was. dissolved, and had the following inserted in the local 
column of the paper published at Ishpeming : " The copart- 
nership heretofore existing between Mr. C. H. Kirkwood and 
one Hollander, as jewelers, has ceased to exist, Mr. Kirkwood 
having purchased the interest of the latter." This was not 
signed by any one. 

A few days later Hollander went to Chicago, and there, on 
November 9, 1882, he bought, in the name of Hollander & 
Kirkwood, of the plaintiffs goods in their line amounting to 
$791.92, and gave to the plaintiffs therefor the promissory 
note now in suit. The note was made payable December 
15, 1882, at a bank in Ishpeming. When the purchase was 
completed Hollander took away the goods in his satchel. The 
plaintiffs had before had no dealings with Hollander & Kirk- 
wood, but they had heard there was such a firm, and were 
not aware of its dissolution. They claim to have made the 
sale in good faith, and in the belief that the firm was still in 
existence. On the other hand, Kirkwood claimed that Hol- 
lander and the plaintiffs had conspired together to defraud 
him by a pretended sale to the firm of goods which the plain- 
tiffs knew Hollander intended to appropriate exclusively to 
himself; and he was allowed to prove declarations of Hol- 
lander which, if admissible, would tend strongly to prove 
such a conspiracy. 

The questions principally contested on the trial were — 
First, whether the acts of Kirkwood amounted to a dissolu- 
tion of the partnership ; second, whether sufficient notice of 
dissolution was given; and third, whether there was any 
evidence to go to the jury of an understanding between Hol- 
lander and the plaintiffs to defraud Kirkwood. The trial 
Judge, in submitting the case to the jury, instructed them that 
Kirkwood, notwithstanding the written agreement, had a 
right to withdraw from the partnership at any time, leaving 
matters between him and Hollander to be adjusted between 
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them amicably or in the Courts ; and for the purposes of this 
case it made no difference whether Kirkwood was right or 
wrong in bringing the partnership to an end ; if wrong, he 
might be liable to Hollander in damages for the breach of his 
contract. Also, that when partners are dissatisfied, or they 
cannot get along together, and one partner withdraws, the 
partnership is then at an end as to the public and parties 
with whom the partnership deals, and neither partner can 
make contracts in the future to bind the partnership, provided 
the retiring partner gives the proper notice. Also, that 
if they should find from the evidence that there was trouble 
between Plollander and Kirkwood prior to the sale of the 
goods and the giving of the note ; that Kirkwood informed 
Hollander, in substance, that he would have no more deal- 
ings with him as partner ; that he took possession of all the 
goods and locked them up, and from that time they ceased to 
do business — then the partnership was dissolved. Further, 
that whether sufficient notice had been given of the dissolu- 
tion was a question for the jury. Kirkwood was not bound 
to publish notice in any of the Chicago papers ; he was only 
bound to give actual notice to such parties there as had dealt 
with the partnership. But Kirkwood was bound to use all 
fair means to publish as widely as possible the fact of a dis- 
solution. Publication in a newspaper is one of the proper 
means of giving notice, but it is not absolutely essential ; and 
on this branch of the case the question for the jury was 
whether Kirkwood gave such notice of the dissolution as 
under the circumstances was fair and reasonable. If he did, 
then he is not liable on the note : if he did not, he would still 
continue liable. 

The Judge also submitted to the jury the question of fraud 
in the sale of the goods. The jury returned a verdict for the 
defendants. 

I. We think the Judge committed no error in his instruc- 
tions respecting the dissolution of the partnership. The rule 
on this subject is thus stated in an early New York case : 
The right of a partner to dissolve, it is said, " is a right in- 
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separably incident to every partnership. There can be no 
such thing as an indissoluble partnership. Every partner has 
an indefeasible right to dissolve the partnership as to all 
future contracts by publishing his own volition to that effect ; 
and after such publication the other members of the firm 
have no capacity to bind him by any contract. Even where 
partners covenant with each other that the partnership 
shall continue seven years, either partner may dissolve 
it the next day by proclaiming liis determination for that 
purpose; the only consequence being that he thereby sub- 
jects himself to a claim for damages for a breach of his 
covenant. The power given by one partner to another to 
make joint contracts for them both is not only a revocable 
power, but a man can do no act to divest himself of the ca- 
pacity to revoke it:" Skinner v. Dayton, 19 Johns. 513, 538. 
To the same effect are Mason v. Connell, 1 Whart. 381, and 
Slemmer's Appeal, 58 Pa. St. 155. There may be cases in 
which equity would enjoin a dissolution for a time, when the 
circumstances were such as to make it specially injurious ; 
but no question of equitable restraint arises here. When 
one partner' becomes dissatisfied there is commonly no legal 
policy to be subserved by compelling a continuance of the 
relation, and the fact that a contract will be broken by the 
dissolution is no argument against the right to dissolve. 
Most contracts may be broken at pleasure, subject, however, 
to responsibility in damages. And that responsibility would 
exist in breaking a contract of partnership as in other cases. 

II. The instruction respecting notice was also correct. No 
Court can determine for all cases what shall be sufficient 
notice and what shall not be : the question must necessarily 
be one of fact. Publication of notice of dissolution in a 
local newspaper is common, but it is not the only method in 
which notice can be given. The purpose of the notice is to 
make notorious in the local community the fact that a disso- 
lution has taken place ; and publication of a notice may or 
may not be the most effectual means for that purpose. Very 
few persons in any community probably read all the adver- 
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tisements published in the local papers ; and matters of local 
importance which are advertised are quite as likely to come 
to them from other sources as from the published notices. 

That publication in a newspaper is sufficient, is not dis- 
puted by the defense, provided it appears on its face to be 
authoritative : Ketcham v. Clark, 6 Johns. 144 ; s. c. 5 Am. 
Dec. 197 ; Graves v. Merry, 6 Cow. 701 ; s. c. 16 Am. Dec. 
471 ; National Bank v. Norton, 1 Hill, 578 ; Nott v. Douming, 
6 La. 680 ; s. c. 26 Am. Dec. 491 ; Watkinson v. Bank of 
Pennsylvania, 4 Whart. 482 ; s. c. 34 Am. Dec. 621 ; Rose 
V. Coffield, 53 Md. 18 ; s. c. 36 Am. Rep. 389. But in this 
case it is said the notice did not appear to be authoritative ; 
it appeared as a local editorial item, and such items are often 
baseless, and may in any particular case have no better foun- 
dation than rumor or even suspicion. They do not bear upon 
their face the verity which a notice signed by the party 
would import. 

All this may be true without being conclusive. When the 
purpose is to put the fact of dissolution before the public, it 
certainly cannot be affirmed that the purpose is more likely 
to be accomplished by a formal advertisement than by an 
item in the local column of the newspaper. Many publish- 
ers, it is believed, have in their papers a local column in which 
items appear which seem on their face to be editorial, but 
which are really advertisements ; and not only paid for, but 
paid at extra rates, for the reason that in that column they 
would be more likely to be seen and read than if published 
as advertisements in the ordinary way. When such is the 
case, a Court could hardly hold as matter of law that the 
advertisement would be sufficient, but the notice in the local 
column not. To do so would be to make form more im- 
portant than the purpose to be accomplished. One who 
derives knowledge of the fact from public notoriety is suffi- 
ciently notified : Bernard v. Torrance, 5 Gill & J. 383 ; Hal- 
liday v. McDougall, 20 Wend. 81 ; and probably in many 
small communities a fact would sooner be made notorious by 
a notice in the local column of the county or village paper 
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than in any other way. In a large city it might be otherwise. 
But all that can be required in any case is that such notice' 
be given as is likely to make the fact generally known locally : 
Vernon v. Manhattan Co., 22 Wend. 183, 193 ; Lovejoy v. 
SpafFord, 93 U. S. 430. When that is done the party giving 
the notice has performed his duty, and any one contemplating 
for the first time to open dealings with the partnership must 
at his peril ascertain the facts. This, in effect, was the in- 
struction given. 

III. But we think the Judge erred in receiving evidence 
of Hollander's admissions or declarations tending to show 
fraudulent collusion between him and the plaintiffs. The 
declarations of a conspirator may be evidence against his 
associates after the conspiracy is made out; but to receive 
them as proof of the conspiracy would put every man at the 
mercy of rogues. We find in this case no evidence of the 
conspiracy except in the statements of Hollander ; and those 
having been erroneously received there was nothing on that 
branch of the case to submit to the jury. 

For this error there must be a new trial. 

Blake i). Dorgan, 1 Greene, Iowa, 537 ; Hartman v. "Woehr, 18 N. J. Eq. 
3.83 ; Slammer's Appeal, 58 Pa. St. 155. Contra — Berry v. Folkes, 60 Miss. 
676; Skinner v. Dayton, 19 John. 513. 

A partnership may be dissolved by the mutual agreement of the mem- 
bers : 3 Kent Com. 53 ; Wentworth's Lindley, 570 ; Bragg v. Geddes, 93 111. 
39. 



DEATH. 

Hoard v. Clum. 

Supreme Court of Minnesota, 1883. 

31 Minn. 186. 

Action for an accounting and the winding up of the affairs 
of a partnership, brought in the District Court for Goodhue 
County. The plaintiffs in the action are three of the partners 
and the widow and heirs-at-law of a fourth partner, and the 
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defendant is the only other partner. The complaint sets out 
the making of the partnership and recites in full the partner- 
ship articles. From these articles, which are dated March 15, 
1880, it appears that the partnership was formed, under the 
name of the Clum Compounding Company, for the purpose of 
manufacturing and selling a medicine known as the Clum 
Liver Cathartic, and that the partnership was " to have an ex- 
istence of thirty years from the date of these articles, unless 
sooner dissolved by mutual consent." The articles also pro- 
vide for the taking of inventories at stated times, and that, in 
case any member of the partnership may wish at any time to 
dispose of his interest in the business, the other partners are 
to have the right to purchase such interest by paying its value 
as determined by the last preceding inventory. The articles 
then provide that " in case of death of any member of the 
Clum Compounding Company, the heirs of such member may 
retain their interest therein, with all the rights and privileges 
of the original members ; and the administrator of his estate, 
or the executor under his will, shall represent such heir or 
heirs at the meetings (or otherwise) of said company, so as to 
share the burden of management ; and in the event that this 
cannot be done, the Clum Compounding Company shall have 
the right to purchase the interest of such deceased member in 
the same manner, and for the same amount, as in the case of 
a member wishing to sell as before stated. Nothing in the 
foregoing articles is to be construed as meaning that the Clum 
Compounding Company is compelled to pay at the inventory 
price, but it simply gives the right to buy on the above-named 
terms if it chooses to do so ; and each party to this agreement 
hereby grants such right and privilege to buy such retiring 
or deceased party's interest on above-named terms,- the com- 
pany reserving the right to buy at a better figure and terms if 
they can." The complaint further alleges the adoption of a 
resolution, on February 17, 1882, for the discontinuance of 
business and the dissolution of the partnership, and due 
notice thereof given to defendant ; also the death of one of 
the partners, on April 1, 1882, and the refusal of each and 
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all of the plaintiffs to purchase the interest of the deceased 
partner. 

Defendant demurred to the complaint on the grounds (1) 
that there is a defect of parties plaintiff, and (2) that the com- 
plaint does not state facts sufficient to constitute a cause of 
action. The demurrer was overruled by McCluer, J., and the 
defendant appealed. 

Berry, J. 1. An excess of parties is not ground of demurrer 
as " a defect of parties,^' in the meaning of Gen. St. 1878, c. 66, 
§ 92, subd. 4 ; Pomeroy on Remedies, § 206 ; Eichtmyer t). Richt- 
myer, 50 Barb. 55 ; Allen v. City of Buffalo, 38 N. Y. 280 ; 
Lewis ■v.-WiUiams, 3 Minn. 95 (151). 

2. Three members of a partnership firm and the heirs of a 
deceased fourth bring this action against the remaining mem- 
ber, for the purpose (1) of having the partnership adjudged 
dissolved; (2) of having the partnership wound up, and, to 
that end, an accounting had, a receiver appointed, its assets 
converted, its debts paid, and the rights of the partners among 
themselves ascertained and adjusted. 

In the absence of previous agreement to the contrary, the 
death of a partner works a total dissolution of a partnership ; 
that is to say, a dissolution both as respects the deceased and 
the surviving partners : Pollock on Partnership, § 183 ; Coll- 
yer on Partnership, §§ 103, 106; Story on Partnership, §? 
317, 319 a; Marlett v. Jack man, 3 Allen, 287; Roberts v. 
Kelsey, 38 Mich. 602 ; 1 Lindley on Partnership, 231. A 
simple provision in the articles for the continuance of the 
partnership for a fixed period, as, in the present instance, for 
thirty years, is not such an agreement : Collyer on Partner- 
ship, §§ 100, 105; Crawford v. Hamilton, 3 Madd. 251; 
Crosbie v. Guion, 23 Beav. 518 ; Story on Partnership, § 319 a. 
Mining partnerships appear to be governed by somewhat 
different rules : Jones v. Clark, 42 Cal. 180. 

In case of such dissolution, the right of surviving part- 
ners and of the representative of a deceased partner to 
have the partnership wound up, and any surplus property 
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distributed, is matter of course : 1 Collyer on Partnership, 
§ 107. 

In the case at bar the partnership was dissolved by the 
death of the partner Hoard. The articles contain no stipula- 
tion for the continuance of the business of the concern, except 
upon specified contingencies, none of which have occurred, and 
none of which, therefore, cut any material figure in the case. 
It follows that the three partners plaintiff can maintain this 
action against the partner who refuses to recognize the dissolu- 
tion, and to co-operate in closing up and adjusting the business 
of the concern. As respects their right to maintain it, it is not 
important that the heirs of the fourth partner, who are joined 
with them as plaintiffs, have alleged no facts to show that 
thej"^ are proper parties to the action, nor that the executor or 
administrator of the deceased is not joined ; for no objection, 
as respects parties, has been taken, except that there is a deject 
of parties on account of the joinder of the heirs, and this we 
have disposed of 

Order affirmed. 

The permanent insanity of a partner is ground for dissolution, though it 
does not itself dissolve the partnership : Wentworth's Lindley, 510 el seq. ; 
Eowlands v. Evans, 30 Beav. 302 ; Raymond v. Vaughan, 17 111. App. 144. 

A declaration of war dissolves a partnership existing between residents 
of hostile countries: ■Went^\■ol•th'^ Lindley, 582; Mattliews v. McStea, 91 
U. S. 7; Buchanan i'. Curry, 19 Jolin. I.'i7. 

The .bankruptcy or insolvency of a partner dissolves the firm, for all sub- 
sequent acts of the bankrupt or insolvent are void, and the assignee is not a 
partner: Wentworth's Lindley, 577; Moody v. Rathburn, 7 Minn. 89; Tal- 
cott V. Dudley, 5 III. 427 ; Blarquand v. N. Y. Mfg. Co., 17 John. 525. 

The partnership is dissolved by the completion of the enterprise for which 
the partnership is formed : Bohrer v. Drake, 83 Minn. 408 ; Sims v. Smith, 
11 Rich. S. Car. 565. 

The sale of one partner's interest, either on execution or voluntarily, works 
a dissolution of the partnership : Wentworth's Lindley, 583 ; Carter v. Roland, 
53 Tex. 540; Aspinall v. London & N. W. R. R., 11 Hare, 325. 
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2. NOTICE. 

Bloch v. Price. 

United States Circuit Court, 1887. 

32 Fed. Eep. 562. 

Thayer, J. (orally). The suit of A. Bloch against William 
M. Price, Stephen G. Price, Darwin W. Marmaduke, and Leslie 
Marmaduke is an action to recover a debt contracted by 
Stephen G. Price alone, while doing business in the name of 
Price, Marmaduke & Co. The case as respects D. W. Mar- 
maduke has been disposed of by a ruling made a few days 
since on his plea of former adjudication, which plea was sus- 
tained: Ante, 447. The facts on which the decision depends 
are as follows : 

I state the facts as found by the Court from the testimony, 
some of which are not controverted, while others are in dis- 
pute. The firm of Price, Marmaduke & Co. was organized in 
the fall of 1881, to do a general commission business in the 
city of St. Louis, Missouri, and was composed of the four de- 
fendants last named. D. W. Marmaduke retired from the 
firm in February, 1882 ; William M. Price retired therefrom 
in November, 1882 ; and Leslie Marmaduke withdrew in 
November, 1883. Notwithstanding these changes in the per- 
sonnel of the firm, business was transacted continuously in the 
name of Price, Marmaduke & Co., with the consent of the re- 
tiring partners, from the fall of 1881 until August 28, 1885, 
when S. G. Price, who was then conducting the business on 
his own account, failed and made an assignment No public 
notice of any change in the firm was given until July 1, 
1884, when a notice was published for three successive days 
in two St. Louis daily papers, to the effect that on July 1, 
1884, William M. Price, D. W. Marmaduke, and Leslie Marma- 
duke had sold out all their interest in the firm to Stephen G. 
Price, and that the latter would thenceforth continue the busi- 
ness. Circulars notifying customers of the dissolution of 
Price, Marmaduke & Co. were also sent out about July 1, 
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1884, but my conclusion is that plaintiff did not receive such 
notice, if in point of fact any such notice was mailed to him. 

Plaintiff is a merchant residing and doing business at Min- 
neapolis, in the State of Kansas. In July, 1881, he made a 
consignment of wool to the firm of William M. Price & Co., 
St. Louis, Missouri, with which firm defendants William M. 
and Stephen G. Price were then connected. Some time in 
June, 1882, plaintiff made a shipment of wool to Price, Mar- 
maduke & Co., which in due course of time was sold by the 
consignee, and the proceeds duly accounted for. Prior to that 
shipment, however, and subsequently thereto, during the wool 
season of 1882, plaintiff received price-currents from the firm 
of Price, Marmaduke & Co., which purported to be issued by 
that firm, and in the caption described the firm as composed 
of William M. and S. G. Price, late of the firm of William M. 
Price & Co., and of Leslie Marmaduke, and D. W. Marma- 
duke. By means of the price-currents in question, plaintiff 
was advised, and at the date of the shipment in June, 1882, 
supposed that all of the defendants were then members of the 
firm of Price, Marmaduke & Co., and he received no notice to 
the contrary in the course of that transaction. During the follow- 
ing wool seasons of 1883-84, and in June, 1885, plaintiff' also 
received price-currents issued by and in the name of Price, 
Marmaduke & Co. ; and was furthermore aware that certain 
parties residing in his vicinity had made shipments to, and 
had had transactions with, the firm, although the plaintiff 
himself made no further consignments to the firm after June, 
1882, until June 5, 1885. 

After Leslie Marmaduke retired from the firm, in Novem- 
ber, 1883, but not before, a change was made in the caption 
of the price-currents issued by Price, Marmaduke & Co. The 
change consisted in dropping from the caption the names of 
the individuals composing the firm as theretofore published, 
but in all other respects they- were identical with those issued 
when the firm was first organized. 

On June 5, 1885, plaintiff being then ignorant of any of 
the changes that had taken place in the firm of Price, Marma- 
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duke & Co. since its organization, made a second shipment of 
5,355 pounds of wool to that firm. It was sold at auction on 
July 31, 1885, but the proceeds had not been remitted to the 
plaintiff at the time of the failure of S. G. Price on August 28, 
1885. The purpose of this suit is to charge all the defendants 
with the payment of the claim. The defendants, William M. 
Price and Leslie Marmaduke, contend that they are not es- 
topped from denying their liability as partners for the pro- 
ceeds of the shipment made on June 5, 1886, because, as it is 
claimed, plaintiff did not know that they were members of 
the firm, at the date of the first transaction in 1882 ; that he 
never in point of fact knew that they were connected with the 
firm, and consequently did not make the second shipment in 
1885, on the supposition that they still continued to be mem- 
bers, or on their credit. In other words, they claim that no 
act of theirs, or laches on their part, has misled the plaintiff, or 
induced him to extend credit to the firm of Price, Marmaduke 
& Co. for the debt sued for. 

The law is undoubtedly, as declared in the case of Thomp- 
son V. Bank, 111 U. S. 536, 4 Sup. Ct. Rep. 689, that a person 
who was not a member of a partnership at the time a debt is 
contracted, cannot be held therefor, except for some act of 
commission or omission that will estop him from asserting as 
against the particular creditor that he was not a partner when 
the debt sued for was contracted. But the contention on the 
part of the two defendants last named is based upon a false 
assumption of matter of fact. From the evidence produced 
on the trial of this case in the State Court (when it was there 
pending) it may have been a fair deduction that plaintiff, 
when he began to deal with Price, Marmaduke & Co., did not 
know the names of the persons composing the firm, and never 
had known ; but on the present trial it was shown to my en- 
tire satisfaction, by the production of one of the price-currents 
that had been received by the plaintiff prior to June, 1882, 
that at the commencement of his dealings with Price, Marma- 
duke & Co. he must have known and did know, or at least 
have supposed, that all the defendants were then members of 
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the firm. While it was not shown on this trial that plaintiff 
had any special acquaintance with either member of the firm, 
or knew the financial standing of either, or trusted the firm 
because any particular person was a member of the same, yet 
I do not regard such proof as essential to a recovery. When 
it appears that a person knows who are the members of a firm, 
and has had dealings with it in the course of which he has 
extended credit, the presumption must be, in the absence of 
other proof, that he gave credit to all the persons who were 
known or re]:)resented to him to be partners. And, with re- 
spect to all subsequent transactions in which credit is extended 
to the firm, the same presumption obtains so long as the firm 
name remains the same, and no notice has been given to the 
creditor of any change in the personnel of the firm. In the 
present case, therefore, the Court will presume that, when 
plaintiff resumed dealings with Price, Marmaduke & Co. in 
June, 1885, he gave credit to all the persons who had been 
represented»to him to be members of the firm in the course of 
the first business transaction, although he did not expressly 
testify that in the last transaction he gave special credit to 
either William M. Price or Leslie Marmaduke. 

It is further contended that plaintiff was not entitled to 
notice of changes in thetfirm of Price, Marmaduke & Co., be- 
cause at the date of those changes ke had only made the firm 
one shipment, and that not of a recent date. This is equiva- 
lent to saying that when William M. Price withdrew from the 
firm in November, 1882, and Leslie Marmaduke in Novem- 
ber, 1883, the plaintiff occupied the position of a person who 
had never had any dealings with any member of the firm.. 
This position the Court regards as untenable. When a person 
has knowledge of the individuals who compose a mercantile 
firm, derived from business transactions with it, his right to 
notice of subsequent changes therein cannot be determined or 
measured by the number of transactions he may have had 
with the firm, whether" one- or many. The length of time that 
has elapsed since a person has had a transaction with a firm 
before any change occurs therein, may be a proper considera- 
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tion affecting the question whether such person should be 
notified of the change. But, considering all the circumstances 
of the present case, it cannot be said that plaintiff 's dealings 
with the firm in question were so remote from the time 
changes took place in its membership that the outgoing mem- 
bers were under no obligation to iiotify him of their with- 
drawal. In point of fact one of the defendants withdrew 
within four months after plaintiff's first shipment to the firm, 
and before the next shipping season. Then, again, the out- 
going members knew that the old firm name was to be em- 
ployed in future transactions, which in itself would be likely 
to create the impression that no change had taken place in the 
membership ; they were also well aware of the practice that 
had been pursued of sending out price-currents to merchants 
and shippers like the plaintiff, who had ever had dealings 
with the firm, thereby inviting further consignments ; and 
probably imderstood, as was the fact, that the practice would 
most likely continue, and that the plaintiff might be thereby . 
encouraged to make further consignments, and to extend fur- 
ther credit to the firm, within a comparatively short period 
after their retirement. 

In any view of the case, plaintiff stood in the relation of a 
customer of the old firm and a probable patron of those wlio 
were to succeed to its business, and in my judgment he was 
entitled to notice from the outgoing members of their with- 
drawal. As such notice was not brought home to the plain- 
tiff, and as the evidence in my opinion warrants the conclusion 
that the last consignment was made on the credit of the old 
firm (plaintiff being ignorant of any change therein), judg- 
ment will be entered against William M. Price, and against 
Leslie Marmaduke, as well as against the defendant, Stephen 
G. Price. The amount of the judgment will be $830.96, with 
interest computed at the rate of six per cent, per animm from 
August 31, 1885, to the present date. 

The record will show that the case was submitted by these 
defendants, and also by the defendant, D. W. Marmaduke, at 
the same time, and judgment will go in favor of D. W. Mar- 
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maduke on his plea of former adjudication, and against the 
other defendants. 

Wentworth's Lindley, 211, 213; Rose v. Coffield, 53 Md. 18; Eustis v. 
BoUes, 146 Mass. 413 ; Duft' v. Baker, 78 la. 642 ; Meyer v. Krohn, 114 HI. 
574 ; Solomon v. Kirkwood, 55 Mich. 256 ; Stimson v. Whitney, 130 Mass. 591 ; 
Clement v. Clement, 69 Wis. 599 ; Parsons, 313-324. 

Dissolution changes the scope of the agency of each partner ; before dis- 
solution it existed for the purpose of carrying on the business, now it exists 
merely for winding it up, collecting credits, paying oflF debts and dividends : 
Wentworth's Lindley, 217-221 ; Hawn v. Land and Water Co., 74 Cal. 418 ; 
Bryant ?>. Lord, 19 Minn. 396; Wilson v. Greenwood, 1 Swans. 471; Hay- 
den V. Cretcher, 75 Ind. 108 ; Thursby v. Lidgerwood, 69 N. Y. 198 ; Lange v. 
Kennedy, 20 Wis. 279. 



3. CONTINUANCE AFTER DEATH. 

Jones v. Walker. 

Supreme Court of the United States, 1880. 

103 U. S. 444. 

Mr. Justice Miller delivered the opinion of the Court : 

W. H. Walker, who was a large dealer in liquors in part- 
nership with his son Frederick, made his will in July, 1870. 
One of the clauses of the will provided for the continuance 
of the partnership and the conduct of this business after his 
death. 

It is in this language : 

" It is my wish that my son Frederick carry on the business 
of W. H. Walker & Co. in that name and style, and in my 
storehouse where it is now carried on, giving him power to 
change the place until my youngest child living to be twenty- 
one years of age arrives at that age, or for a shorter time, if he 
does not find it profitable. To that end all my capital and 
interest in said concern shall be continued therein, and shall 
be chargeable for its debts and liabilities ; but my other prop- 
erty shall not be so chargeable while Frederick carries on said 
business ; my share shall pay the salary of an efficient man to 
aid him therein or he shall have compensation for his serv- 
14 
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ices as to and from my share. Agents and employees of the 
concern are to be paid by it. Frederick is not to be charged 
with $5,000 advanced by me to him on his coming of age, and 
he is to have the privilege to purchase, at a fair valuation and 
upon reasonable time, such portion of my share in said con- 
cern and its good-will as will make his share equal to one-half. 
What he may so pay is to be divided as profits of thfe concern. 
While my storehouse is occupied by the concern it shall pay 
rent therefor. The profits of said concern, which shall be as- 
certained and declared in the first of January after my death, 
and annually thereafter, shall be divided between my wife and 
children, or their descendants, and others. As my personalty 
is to be divided among them when my youngest child living 
to be twenty-one years of age arrives at that age, or at the 
death of my son Frederick before that time, or when he dis- 
continues the business, my interest in the concern and its 
good-will shall be sold as my executors may direct, and the 
proceeds divided, as the profits thereof are to be divided, with 
an obligation, if possible, that the business may be carried on 
under the old name and style." 

The testator died in 1872, and the business was conducted 
as directed in the will until February 27, 1877, when the firm, 
on the petition of its members, was declared bankrupt by the 
proper Court. 

The appellant Jones was made assignee, and very shortly 
afterward filed the bill in the present case against the dev- 
isees of W. H. Walker's will. 

The object of the bill is twofold, namely, to subject the 
property of the deceased, which had not been embarked in the 
partnership enterprise, in the hands of the devisees, to the pay- 
ment of the partnership debts, and to recover from the defend- 
ants money which they had received as dividends out of the 
profits of the business after the death of the testator. 

In the recent case of Smith v. Ayres, 101 U. S. 320, the 
legal principle lying at the foundation of the first of these 
grounds of relief was fully discussed and determined. It was 
there held that a testator might authorize' the 'continuance of a 
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partnership, in which he was engaged at the time of his death, 
without subjecting any more of his property to the vicissitudes 
of the business than what was then embarked in it, and that, 
unless he had expressly placed the whole, or some other part of 
his estate, under the operation of the partnership, it would not 
be presumed that he had so intended. See also Burwell v. 
Mandeville's Executor, 2 How. 560 ; Ex parte Garland, 10 
Ves. Jr. 109. In the case before us the testator declares, in 
express terms, that his capital and interest in said concern 
shall be continued therein, and shall be chargeable for its debts 
and liabilities ; but his other property shall not be so charge- 
able. 

We see no reason in the present case for departing from 
the principle adopted in Smith v. Aj'res after much considera- 
tion. 

If dividends of profits out of the partnership business were 
honestly and fairly made, and when paid did not diminish the 
capital, nor withdraw what was necessary to pay the indebted-; 
ness of the concern, we see no reason why the persons receiv- 
ing them should now be called on to refund them. 

The will of the testator has a clause authorizing these divi- 
dends. The partnership had a long time to run and a large 
part of his capital was engaged in the business. There were 
children to be reared and educated, and it would have been 
very unreasonable that all the profits should be continually 
converted into capital, and that neither these children, nor 
Frederick, the other partner, should be permitted to receive 
dividends of profits, except on the condition of a liability to 
that extent for any future transactions of the partnership 
through a period of fifteen or twenty years. 

If these dividends had not been declared in good faith, nor 
really earned, if they had diminished the capital, or if, when 
they were made, debts existed which would have been left with- 
out means of payment, the persons sharing in the dividends 
would probably have been liable to these creditors to the extent 
of the money so received. 

But we are satisfied that none of these conditions existed. 
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The case is mainly one of fact, and the testimony is very 
full. We do not think its discussion here profitable or useful. 
We are satisfied that at the time the last dividend was made 
the capital of the company was undiminished, and the firm 
amply able to pay its debts. Its misfortunes followed after 
this. 

It very fully appears that the insolvency was brought about 
by accommodation indorsements for others, made after the last 
dividend was paid ; that the firm, but for this, would have 
remained solvent, and that, in regard to this, none of the de- 
fendants were to blame except Frederick, who, being a full 
partner, is liable personally for all the debts of the firm. 

An important matter in the case is a stipulation of the 
parties to the suit that all the debts owing by the firm were con- 
tracted subsequently to the declaration and payment of all. the 
dividends, and none of the debts of the firm w^ere in existence 
at the time these profits were declared and paid. 

No creditor whose debt was in existence when these divi- 
dends were made was injured. All the debts then existing 
have been paid. What right had subsequent creditors to re-- 
claim these dividends, who had no interest in the matter when 
they were paid ? These defendants, except Frederick, were 
not partners. Their money was in the concern, and they re- 
ceived dividends instead of interest. 

We repeat that there is no evidence of fraud or intentional 
wrong. 

Decree afiirmed. 

Ballantine v. Frelinghuysen, 38 N. J. Eq. 266 ; Exchange Bank v. Tracy, 77 
Mo. 594 ; Burwell v. Mandeville, 2 How. U. S. 560, 577 ; Wilson v. Simpson, 
89 N. Y. 619. 
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4. SURVIVING PARTNER. 

Clay v. Field. 

United States District Court, 1888. 

34 Fed. Eep. 375. 

Hill, J. This cause is submitted upon bill, amended bill, 
answers, exhibits, and proof, from which the following facts 
appear : In September, 1854, David I. Field and C. I. Field, 
brothers, residing in the State of Kentucky, formed a copart- 
nership- for the purpose of purchasing a cotton plantation in 
this State, slaves, mules, etc., to be conducted by D. I. Field, 
who was to reside on the plantation, and control and manage 
the same. Each party contributed one-half the capital stock, 
and each was to share equally in the profits and losses. In 
pursuance to this agreement, a plantation, slaves, mules, etc., 
were purchased. D. I. Field resided on the plantation, and 
managed the business up to his death, which occurred in 
September, 1859. D. I. Field died intestate, and left the de- 
fendant (now Mrs. Freeman) his widow, and the defendant, 

D. I. Field, his only child and heir-at-law. Being then an 
infant, E. H. Field, another brother, was appointed adminis- 
trator on the estate of D. I. Field. C. I. Field took the para- 
mount control of the partnership property, but placed said 

E. H. Field in the immediate possession and control of the 
property, for the reason assigned by him that the slaves would 
be better satisfied, and more easily managed. Mrs. Freeman, 
the widow, then Mrs. D. I. Field, was with her son in Ken- 
tucky, when her husband died, and never afterward came to 
this State. The crop of 1859 was gathered and sold and 
applied to the payment of the debts of the firm. The business 
was continued by C. I. Field through the years 1860, 1861, 
1862, and commenced in 1863, but C. I. Field [then in pos- 
session of the property, real and personal, both as surviving 
partner, and as administrator of D. I. Field — E. H. Field 
having resigned his administration, and he having been 
appointed in his place], being apprehensive that the slaves 
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would leave and go to the United States armj', took all but 
some of the women and children to Texas, and remained 
there with them until after the close of the war, when he re- 
turned with them, and employed them on the plantation 
during the year 1866, after which he abandoned the cultiva- 
tion of the plantation — the slaves having been emancipated, 
as the result of the war — and leased out tlie lands for the next 
year. C. I. Field died intestate the 18th day of July, 1867, 
when Brutus J. Clay administered upon both the estates of 
D. I. Field and C. I. Field, and took possession of the lands, 
and leased them out, until there was an attempted sale of 
them by him under the decree of the Probate Court of Bolivar 
County ; and they were bid off by the complainant, Pattie 
A. Clay — she being the only child and heir-at-law of C. I. 
Field, his wife having died some time before his own death — 
and who has retained jDOSsession of them ever since, except a 
portion of the same assigned as dower to Mrs. Freeman as the 
widow of D. I. Field, by decree of this Court. The crop raised 
in the year 1860 was gathered, sold, and the proceeds applied 
to the payment of the debts of the firm ; that raised in 1861 
and 1862 was raised and gathered, but not sold — and was 
burned by the Confederate soldiers, under orders of their com- 
manders. The mules and other personal property were de- 
stroyed, or scattered and lost. The individual property of D. 
I. Field was sold and applied to the payment of his individual 
debts, and the support of his wife and child ; also they re- 
ceived some support from the partnership assets. C. I. Field 
being a man of wealth, furnished from time to time money to 
the firm as its creditor, which appears from the written notes 
or acknowledgments executed by D. I. Field in the name of 
D. I. Field & Co. — the firm name under which the firm busi- 
ness was conducted — and which are in the words and figures 
as follows : 

" On or before the 1st day of January, 1858, the concern of 
David I. Field & Co. will be owing C. I. Field the sum of 
seven thousand three hundred and eighty-seven dollars and 
thirty-one cents ($7,387.31), for money advanced the concern, 
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for payment of the Leach land, and cash advanced for the 
purchase of negroes in Kentucky, in the summer of 1856, to 
bear six per cent, interest from maturity to when due. This 
23d day of December, 1856. D. I. Field & Co. [Seal.]" 

" The concern of David I. Field & Co. is owing to C. I. 
Field the sum of five thousand six hundred and sixty-six and 
two-third dollars ($5,666f), it being that amount advanced by 
him of payment to Kirk balance on concern note, due him 1st 
day of January last. He is to be paid six per cent, for said 
amount from date until paid. This 20th March, 1857. David 
I. Field & Co." 

" Due C. I. Field or order, the sum of eleven hundred dol- 
lars ($1,100), it being money this day advanced by paying to 
William Kirk, through his draft on Hewitt Norton & Co., of 
New Orleans. This 5th day of June, 1858. D. I. Field & 
Co." 

" Due C. I. Field or order, one thousand three hundred and 
eighty-nine dollars and twenty-one one-hundredth dollars 
($1,289.29), for value received on settlement to this date, June 
13, 1859. D. I. Field & Co." 

C. I. Field, after the death of D. I. Field, probated the one- 
half of the amounts stated in these written obligations against 
the estate of D. I. Field, but died without taking further steps 
to enforce payment of the same ; but after Col. Brutus J. Clay 
became the administrator, he took steps to have the estate of 
D. I. Field declaredunsolvent by the Probate Court of Bolivar 
County, and obtained a decree of that Court for a sale of the 
interest which said D. I. Field had in these lands at the time 
of his death for the payment of the amount claimed to be due 
upon these obligations from the estate of D. I. Field, being the 
one-half due upon the four obligations, with interest. The 
land was offered for sale to the highest bidder — that is, the 
one-half undivided interest — when the same was struck off to 
Mrs. Pattie Clay, the complainant, who, as before stated, went 
into possession of the same, which she still holds, except that 
portion assigned to Mrs. Lucy Freeman as her dower in said 
lands. This sale has been held void. The purpose of this 
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bill is to subject the interest which D. I. Field had in these 
lands to the payment of the one-half of the amount of these 
written obligations, with interest, less one-half of whatever 
niay have been received from the rents and profits thereof 
since the death of said D. I. Field, after payment for taxes, 
improvements, and other charges against said lands. These 
written obligations are not copied from the originals, which it 
is alleged were destroyed by fire, but from copies shown to 
have been taken from them before their destruction. The de- 
fendants claim, first, that the due-bill dated June 13, 1859, 
was taken from the balance then due on the three former 
obligations, and to close all accounts and indebtedness then 
due from the firm to said C. I. Field up to that date. It was 
evidently given to close some settlement, but what was in- 
cluded in it is uncertain, both parties being now dead, and 
there being no one to explain the transaction. The proof does 
not show sufficient means belonging to the firm to pay ofi" this 
indebtedness and the other liabilities of the firm shown to 
have existed ; therefore I conclude it did not embrace them. 
There is other proof going to show an indebtedness from the 
firm to C. I. Field after the death of D. I. Field. 

It is insisted upon the part of the defendants, that if these 
obligations were not paid at the death of D. I. Field, that they 
were canceled by the negligence of C. I. Field as surviving 
partner to sell so much of the personal property, including, if 
necessary, the slaves, to pay off this indebtedness which it is 
insisted should have been done during the year 1860, when 
such property brought a high price, and before its destruction ; 
that this personal property was then of much larger value 
than the amount due on these obligations, and all other in- 
debtedness of the firm. I am satisfied from the proof that this 
indebtedness did exist against the firm, but not against D. I. 
Field individually, and that all the attempted proceeding to 
collect the same against the estate of D. I. Field by a sale of 
the lands was based upon a mistaken theory, and without 
authority, and are consequently void. Upon the death of C. 
I. Field the title to all the personal property, including the 
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slaves, belonging to the firm, vested in C. I. Field, as surviv- 
ing partner, whose duty it was to have sold so much of it, 
within a reasonable time, to pay off this and all other indebt- 
edness against the firm. This he had the power to do, with- 
out the order or decree of any Court, either publicly or 
privately, and if that was insufficient might have sold so 
much of the land as was necessary in the same way. The 
legal title to the lands was vested in said C. I. Field and the 
defendant D. I. Field, to be sure ; but the equitable title was 
vested in C. I. Field, for the purpose of paying off the indebt- 
edness due himself, as well as all others, including any balance 
due him on settlement of the partnership accounts, and a 
Court of Equity would have compelled D. I. Field, the de- 
fendant, to convey the legal title to the purchaser. This 
question was fully settled in the case of Shanks v. Klein, 104 
U. S. 18, and reference to other authorities is unnecessary on 
this point. The question is, did C. I. Field, by this neglect, 
render himself liable for the loss of this personal property, and 
the value of the slaves, as to the interest of defendants therein, 
or estop himself from setting up the claim here made? Con- 
sidering the relationship of the parties, and all the circum- 
stances, it would perhaps be inequitable to hold to so strict a 
rule ; ■ but I am satisfied that he had no power to continue the 
operation of the plantation with the firm slaves, mules, and 
other property belonging to the firm, as a continuation of the 
firm business, during the years 1861, 1862, and 1863, and 
that he was liable for a reasonable rent for the land and hire 
of the slaves, stock, and other property used in the cultivation 
of the plantation during the years 1861 and 1862, to be ap- 
plied to the payment of these obligations — no other indebted- 
ness is shown now to exist — and that, as C. I. Field and his 
administrator, Brutus J. Claj'^, and the complainant, since her 
attempted purchase, has been in the possession of all the 
lands, with the exception of Mrs. Freeman's dower, since its 
assignment, the complainant must be charged with a reason- 
able rent for the lands and the hire of the slaves, mules, and 
other property used in making the crops of 1861 and 1862, 
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and for a reasonable rent of the lands since the 1st of Janu- 
ary, 1866, omitting the years 1863, 1864, and 1865 ; that such 
rents, and those for 1861 and 1862, be credited upon the 
amount due upon the obligations given to said C. I. Field, 
with interest up to the 1st of January, 1863, and that the rents 
accruing commencing with the 1st of January, 1866, with 
interest for 1866, on the 1st day of January, 1867, and so on 
from year to year up to the present time. The rents and hire 
to be estimated at what would be a fair and reasonable rent, 
or hire to a solvent tenant for cash, taking the plantation and 
property as a whole, and crediting the complainant, with the 
amounts paid for taxes and for such improvements as were 
necessary to rent the lands at a reasonable price ; also for the 
value of such improvements as may have added to the perma- 
nent value of the lands — not what they cost, but the value 
that they permanently may have added to the lands. 

It is insisted that the complainant should be considered as 
a mortgagee in possession, and only chargeable with the rents 
actually received. I am of opinion that as C. I. Field neg- 
lected to sell the personal property when he should have 
done so, and by which neglect it was wholly lost to the de- 
fendants, that complainant is not entitled to be considered as 
a mortgagee in possession, and only liable for the rent re- 
ceived. The cause must be referred to a master to take and 
state an account under the rules stated, and report the same 
to the next term of Court. As C. I. Field was chargeable 
with the rents and hire for 1861 and 1862, he was entitled to 
the crops for those years; and, being the sole owner, the loss 
as a matter of course was his alone. 

Brown v. "Watson, 66 Mich. 223 ; Gable v. Williams, 59 Md. 46 ; Went- 
ivorth'a Lindley, 340 n.-343 n.; Nelson v. Hayner, 66 111. 487; Clay v. Free- 
man, 118 U. S. 97; Grim's Appeal, 105 Pa. St. 375; Case v. Abeel, 1 Paige 
(N. Y.), 393. 
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5. WINDING UP. 

a. As to Partners. 

NoEMAN V. Conn. 

Supreme Court of Kansas, 1878. 

20 Kan. 159. 

HoRTON, C. J. This was an action brought by R. E. Conn, 
one member of a firm, for an accounting with the other two 
members, J. T. Norman and W. M. Ingham, and to recover a 
balance which he claimed due him. The case was referred to 
a special referee, who was directed to hear all questions of fact 
and law in the cause ; and thereafter such referee made and 
filed his report, to the effect — 

That a partnership was formed between plaintiff and de- 
fendants, on or about the 1st of December, 1873, for the 
purpose of wintering cattle, said partnership to relate back 
to some time in October of said year, at which time defendants 
commenced said business ; that the parties were to share 
equally, each having all their interests in the business and 
profits thereof; that plaintiff paid to defendants to be put into 
the business, $663.48 ; that defendants put into the capital 
stock and expenses (a large portion of said expenses being 
paid when money was receiA'ed for keeping cattle) th^ sum of 
13,028.52, including money paid by plaintiff; that defend- 
ants put in stock, and paid expenses at various times, as 
follows : 

Mower, team, wagon and camp utensils, $370 00 

Cash paid hands, 585 00 

Cash paid keeping cattle, 584 00 

Feed for horses, 30 45 

Norman's trips to Ellsworth 69 35 

Merchandise $659.12, less $328 paid Marshall 331 72 

Cash paid Collins and Craig, 58 00 

Norman's wages, 10 months at $100 1,000 00 

Total disbursements, $3,028 52 ' 
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That the defendants from all sources received as follows : 

Cash for keeping cattle, 12,818 35 

From B. E. Conn, as per receipt, 663 48 

Total receipts $3,481 83 

Disbursements brought down, . . . . • 3,028 52 

Receipts in excess of outlay, 1453 31 

That plaintiff received from defendants $400 about the time 
the cattle-keeping was jDaid for, to wit, July 1, 1874 ; that a 
balance of f275 due the firm from cattle-owners remained un- 
canceled ; that there ramained in the hands of defendants, the 
team, wagon, mower, and camp outfit ; that defendants had 
entire charge of the business. 

And upon the evidence the referee further reported, that 
said plaintiff was entitled to recover against said defendants 
the sum of $414.58, with interest from July 1, 1874, at 7 per 
cent., together with his one-third of the profits now in the 
hands of defendants ; and that plaintiff was also entitled to 
the further sum of $91.67 when the $275 yet due should be 
collected. And the referee therefore found for the plaintiff, 
the said sum of $414.58, with interest as aforesaid, together 
with his one-third interest in the property in the hands of de- 
fendants, and the further sum $91.67 when the same shall 
have been collected. The report of the referee was confirmed 
by the Court, and judgment rendered in favor of the defend- 
ant in error, Conn, for $414.58, with interest from July 1, 1874, 
and the plaintiffs in error were ordered to account to said Conn 
for one-third of the property mentioned in the report, and for 
one-third of the $275. 

Plaintiffs in error object to the report and the judgment, on 
the ground that the facts found do not entitle the defendant in 
error to the judgment obtained. The finding of the referee 
in regard to the agreement of the partners as to how the part- 
nership property and effects were to be divided upon the wind- 
ing up of their business, is not as clear and precise as it 
should have been ; but as this finding is unquestioned, and 
none of the testimony is before us, we shall construe it as fairly 
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and equitably as possible to all the parties concerned. The 
referee reported that " the parties were to share equally, each 
having all their interests in the business and profits thereof." 
"With this finding, and in view of all the circumstances at- 
tending the transactions of the business in which they were 
engaged, and the results of the same, we think each party 
would be entitled to a return of his individual capital, and 
that each should share equally with the others in the profits. 
The question as to the balance due Conn on the dissolution of 
the firm is one of computation only. Conn furnished as capi- 
tal, $663.48 ; Norman and Ingham fvirnished as capital $370, 
in the way of a mower, team, and camp utensils. The total 
assets, or capital of the firm furnished by the partners were 
only $1,033.48. The balance of the $3,028.52 paid out by the 
plaintiff's in error for wages, expenses, etc., was money received 
from keeping cattle, being the business in which the firm was 
engaged. The condition of the partnership was as follows : 

Capital 11,033 48 

Cash received for keeping cattle, 2,815 35 

Accounts due the firm, 275 00 

Total, $4,126 73 

The expenses of the firm were, 2,658 52 

The expenses taken from the said $4,126.73, leave $1,468.21 
to the firm to be divided. If Conn is to have his original 
capital back, and Norman and Ingham theirs, then there is 
left $434.73 as the profits of the business, which divided 
equally between the three parties, gives to each $144.91. If, 
on July 1, 1874, the property of the partners had been all in 
money. Conn would have been entitled to have received back 
his $663.48, and $144.91, his one-third of the profits. This is 
on the basis that the $275 had been collected, and that the 
property mentioned in the report had sold for its original value 
of $370. 

As the accounts have not been collected, nor the personal 
property sold, all that we can do is to remand the case with 
instructions to the District Court to render judgment for Conn 
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for the balance of his capital, to wit, $263, with interest from 
July 1, 1874, and to direct a sale of the personal property and 
collection of the accounts, and to award to Conn, the defend- 
ant in error, the one-third of the profits, which, if the accounts 
are collected and a sale is made of the property for $370, will 
be $144.91, and proportionally less if there is any loss on the 
accounts, or depreciation in value of the personal property. 
The costs of this Court will be divided between the parties. 

Taylor v. Coffing, 18 111. 422 ; Livingstone v. Blanchard, 130 Mass. 341 ; 
Hanks v. Baber, 53 111. 292. 

In the absence of partial settlements the accounting should commence 
■with the beginning of the joint dealings, ceasing only with closing of the part- 
nership dealings. One partner who has paid more than his share of the 
losses is to be paid the excess, and in the case of insolvency of a copartner 
can compel indemnity from the remaining solvent ones : Whitman v. Porter, 
107 Mass. 522 ; Archer v. Walker, 38 Ind. 472 ; Scott v. Bryan, 96 N. Car. 289. 

No extra compensation will be allowed a partner who does a larger share 
of the work of the firm than his copartner: Stratton v. Tabb, 8 111. Ap. 
225-227; Denver v. Eoane, 99 U. S. 355; Godfrey v. White, 43 Mich. 171. 

Interest is not allowed prior to a final ascertainment of balances, nor on 
money in a partner's hands : Gilman v. Vaughan, 44 Wis. 646. 

In the accounting each partner will be charged for losses caused by the 
culpable neglect of duty, breach of good faith or partnership agreement : 
Soules V. Burton, 36 Vt. 652 ; Maher v. Bull, 44 111. 97 ; Duvall v. Burbridge, 
6 W. & S. (Pa.) 529. 

In the accounting each partner will be credited with every item of ex- 
pense incurred by him in the partnership business : King v. Hamilton, 16 
111. 190 ; Coddington v. Idell, 29 N. J. Eq. 504 ; Newell v. Humphrey, 37 Vt. 
265. 

When a partner engages firm property in private speculation the profits 
are the firm's and the losses fall on the speculating partner : Todd v. Eaflfer- 
ty, 30 N. J. Eq. 254; Bast's Appeal, 70 Pa. St. 301 ; Chittenden v. Whitbeck, 
50 Mich. 401. 

" In distributing the proceeds the following order of priority obtains : 

" 1. The debts or liabilities due to third persons. 

" 2. In paying to each partner his advances, for as to these he is a creditor 
inter se. 

" 3. In repaying to each partner his capital. 

" 4. Dividing the balance as profits :" Bates, ? 811. 
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b. As to Third Parties. 

RODGERS V. MeRANDA. 

Supreme Court of Ohio, 1857. 
? Ohio St. 180. 

The original proceeding was a petition for an order of dis- 
tribution of the separate or individual assets of an insolvent 
debtor, as between separate and partnership creditors. 

It appears from the record, that about the 13th of June, 
1854, Peter Murray, an insolvent debtor, made an assignment 
of all his estate, real and personal, to the plaintiff, in trust for 
the payment of his individual creditors, in proportion to the 
amount of their respective demands. Though possessed of a 
large and valuable estate, it had been found iusufRcient to pay 
his separate debts and liabilities, in full. At the date of his 
failure and assignment, he was a partner with John W. Dever, 
in a mercantile firm, under the name and style of Dever & 
Murray ; which firm had also become insolvent, and likewise 
Dever ; and the firm had made an assignment of the partner- 
ship property and assets, about the same time, to John Mer- 
anda, one of the defendants, in trust for the payment of the 
joint debts or liabilities of the firm. 

In this condition of affairs, the partnership creditors, 
although they have filed their claims with the assignee of the 
firm for their distributive shares out of the partnership prop- 
erty, claim the right to be admitted to a participation in the 
dividends of the separate estate of Murray, pari passu with 
his individual creditors ; while the latter deny the right, and 
insist that his separate estate shall be applied to the satis- 
faction of his individual debts in preference to his partnership 
debts. 

It appears further, that Murray, besides advancing his part 
of the capital of the firm, also loaned money to the firm to a 
large amount, for which he held the obligations of the firm, 
which obligations, by the assignment of Murray, came into 
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the hands of the plaintiff, who has presented the same to the 
assignee of the firm, and claims to have the same paid out of 
the assets of the firm, pari passu with the other partnership 
debts. The other creditors resist this, and plaintiff aslis an 
order of distribution to that effect out of partnership assets. 

Defendants demurred to the petition. The Court below sus- 
tained the demurrer, and gave judgment in favor of the de- 
fendants. And this petition in error is filed to review and re- 
verse that judgment. 

Bartley, C. J. Two questions are presented for determina- 
tion in this case. The first is, whether in the distribution of 
the assets of insolvent partners, where there are both indi- 
vidual and partnership assets, the individual creditors of a 
partner are entitled to be first paid out of the individual effects 
of their debtor, before the partnership creditors are entitled to 
any distribution therefrom. It is well settled, that, in the dis- 
tribution of the assets of insolvent partners, the partnership 
creditors are entitled to a priority in the partnership effects ; 
so that the partnership debts must be settled before any divis- 
ion of the partnership funds can be made among the indi- 
vidual creditors of the several partners. This is incident to 
the nature of partnership property. It is the right of a part- 
ner to have the partnership property applied to the purposes 
of the firm ; and the separate interest of each partner in the 
partnership property is his share of the surplus after the pay- 
ment of the partnership debts. As this rule, which gives the 
partnership creditors a. preference in the partnership effects, 
would seem to produce, in equity, a corresponding and cor- 
relative rule, giving a preference to the individual creditors of 
a partner in his separate property ; so that partnership credit- 
ors can, in equity, only look to the surplus of the separate 
property of a partner, after the payment of his individual 
debts ; and, on the other hand, the individual creditors of a 
partner can, in like manner, only claim distribution from the 
debtor's interest in the surplus of the joint fund, after the sat- 
isfaction of the partnership creditors. The correctness of this 
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rule, however, has been much controverted; and there haa 
not been always a perfect concurrence in the reasons assigned 
for it by those Courts which have adhered to it. By some, it 
has been said to be an arbitrary rule, established from consid- 
erations of convenience ; by others, that it rests on the basis 
that a primary liability attaches to the fund on which the 
credit was given — that in contracts with a partnership, credit 
is given on the supposed responsibility of the firm ; while in 
contracts with a partner as an individual, reliance is supposed 
to be placed on his separate responsibility : 3 Kent Com. 65. 
And again, others have assigned as a reason for the rule that 
the joint estate is supposed to be benefited to the extent of 
every credit which is given to the firm, and that the separate 
estate is, in like manner, presumed to be enlarged by the debts 
contracted by the individual partner ; and that there is conse- 
quently a clear equity in confining the creditors, as to 
preferences, to each estate respectively, which has been thus 
benefited by their transactions : 1 Harr. & Gill Rep. 96. But 
these reasons are not entirely satisfactory. So important a rule 
must have a better foundation to stand upon than mere con- 
siderations of convenience ; and practically it is undenia- 
ble that those who give credit to a partnership look to the in- 
dividual responsibility of the partners, as well as that of the 
firm ; and also, those who contract with a partner in his sep- 
arate capacity, place reliance on his various resources or 
means, whether individual or joint. And inasmuch as indi- 
vidual debts are often contracted to raise means which are put 
into the business of a partnership, and also partnership effects 
often withdrawn from the firm and appropriated to the sepa- 
rate use of the partners, it cannot be practically true that the 
separate estate has been benefited to the extent of every credit 
given to each individual partner, nor that the joint estate 
has retained from the separate estate of each partner the 
benefit of every credit given to the firm. Unsatisfactory 
reasons may weaken confidence in a rule which is well 
founded. 

What then is the true foundation of the rule which gives 
15 
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the individual creditor a preference over the partnersh 
creditor, in the distribution of the separate estate of a partne 
To say that it js- q, rule of general equity, as has been son 
times said, is not a satisfactory solution of the difficulty ; i 
the very question is, whether it be a rule of equity or not. 
the distribution of the assets of insolvents, equality is equit; 
and to say that the rule which gives the individual creditor 
preference over the partnership creditor in the separate esta 
of a partner is a rule of equality, does not still rid the subje 
of difficulty. For leaving the rule to stand, which gives t] 
preference to the joint creditors in the partnership proper! 
and perfect equality between the joint and individu 
creditors, is, perhaps, rarely attainable. That it is, howevt 
more equal and just, as a general rule, than any other whic 
can be devised, consistently with the preference to the partne 
ship creditors in the joint estate, cannot be successfully co 
troverted. It originated as a consequence of the rule ( 
priority of partnership creditors in the joint estate, and for tl 
purpose of justice, became necessary as a correlative rul 
With what semblance of equity could one class of creditors, : 
preference to the rest, be exclusively entitled to the partnersh 
fund, and, concurrently with the rest, entitled to the separa 
estate of each partner? The joint creditors are no mo 
meritorious than the separate creditors ; and it frequently ha 
pens, that the separate debts are contracted to raise means 
carry on the partnership business. Independent of this ru] 
the joint creditors have, as a general thing, a great advantaj 
over the separate creditors. Besides being exclusively entitL 
to the partnership fund, they take their distributive share 
the surplus of the separate estate of each of the several partne, 
after the payment of the separate creditors of each. It is 
rule of equity, that where one creditor is in a situation to ha' 
two or more distinct securities or funds to rely on, the Cou 
will not allow him, neglecting his other funds, to attach hii 
self to one of the funds to the prejudice of those who have 
claim upon that, and no other to depend on. And besides'ti 
advantage which the joint creditors have, arising from tl 
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fact that the partnership fund is usually much the largest, as 
men in trade, in a great majority of cases, embark their all, or 
the chief part of their property, in it ; and besides their dis- 
tributive rights in the surplus of the separate estate of the 
other partners, the joint creditors have a degree of security for 
their debts and facilities for recovering them, which the sepa- 
rate creditors have not ; they can sell both the joint and the 
separate estate on an execution, while the separate creditor can 
sell only the separate property and the interest in the joint 
effects that may remain to the partners, after the accounts of 
the debts and effects of the firm are taken, as between the firm 
and its creditors, and also as between the partners themselves. 
With all these advantages in favor of partnership creditors, it 
would be grossly inequitable to allow them the exclusive 
benefit of the joint fund, and then a concurrent right with 
individual creditors to an equal distribution in the separate 
estate of each partner. What equality and justice is there in 
allowing partnership creditors, who have been paid eighty per 
cent, on their debts, out of the joint fund, to come in pari passu 
with the individual creditors of one of the partners, whose 
separate property will not pay twenty per cent, to his separate 
creditors ? How could that be said to be an equal distribution 
of the assets of insolvents among their creditors ? It is true 
that an occasional case may arise where the joint effects are 
proportionably less than the separate assets of an insolvent 
partner. But, as a general thing, a very decided advantage is 
given to the partnership creditors, notwithstanding this pref- 
erence of the individual creditors in the separate property. 
And that advantage, arising out of the nature of a partner- 
ship contract, is unavoidable. Some general rule is necessary ; 
and that must rest on the basis of the unalterable preference 
of the partnership creditors in the joint effects, and their 
further right to some claim in the separate property of each 
of the several partners. The preference, therefore, of the in- 
dividual creditors of a partner in the distribution of his sepa- 
rate estate, results, as a principle of equity, from the preference 
of partnership creditors in the partnership funds, and their 
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advantages in having different funds to resort to, while the in- 
dividual creditors have but the one. 

It has been argued that partnership contracts are several as 
well as joint, and consequently have an equal legal right with 
separate creditors upon the individual property of a partner. 
But the right of partnership creditors against the separate 
property of individual partners in proceedings at law, is not in 
controversy. The question here relates to the relative equitable 
rights of two classes of creditors in the distribution of the 
estates of insolvents. Much of the confusion upon this subject 
has probably arisen from confounding the abstract rights of 
creditors in proceedings at law, with their relative rights to an 
equitable adjustment in marshaling the assets of insolvents in 
chancery. 

The rule here adopted appears to have been followed in . 
England for near a century and a half We find it distinctly 
recognized in the case of Ex parte Crowder, 2 Vernon, 706, de- 
cided in 1715. And in Ex parte Cook, 2 Peer Williams, 500^ 
Lord Chancellor King declared it settled as a rule of conven- 
ience in bankruptcy that joint creditors should be first paid 
out of the partnership estate, and the separate creditors out of 
the separate estate of each partner ; and if there be a surplus 
of the joint estate after paying the joint creditors, the share 
of each partner should be distributed to his separate creditors ; 
and if, on the other hand, there should be a surplus of the 
separate estate of a partner after the satisfaction of his indi- 
vidual creditors, it should be applied to any deficiency of the 
joint funds in the satisfaction of the partnership debts. Lord 
Hakdwicke followed the same rule, in Ex parte Hunter, 1 At- 
kins, 228. But it appears that in Ex parte Hodgson, 2 Bro. ch. c, 
decided in 1785, Lord Thurlow made an innovation on the 
rule in bankruptcy, declaring that there was no distinction 
between joint and separate creditors ; that they ought to be 
paid out of the bankrupt's estate, and his moiely of the joint 
estate ; and that the joint creditors ought to come in pari pas^u 
with the separate creditors. This ruling of Lord Thuelow ap- 
pears to have had reference to proceedings at law, and in 
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bankruptcy, for it is said that, consistently therewith, it was 
competent for the assignees to confine the joint creditors, where 
there was a joint estate, to that fund exclusively, by filing a 
bill in equity against the other partners, and obtaining an in- 
junction on the order in bankruptcy. But how far this inno- 
vation went, in practice, to affect the ultimate rights of the par- 
ties, is wholly immaterial, inasmuch as Lord Loughborough, 
in Ex parte Elton, 3 Ves. Jr. 238, in the year 1796, restored the 
rule which previously prevailed, holding that the rule intro- 
duced by the case of Hodgson, was inconvenient, inasmuch as 
every order which he passed in bankruptcy, giving a joint 
creditor a dividend out of the separate estate of a partner, 
would give rise to a bill in equity, on the part of the separate 
creditors, to restrain the order, and secure the application of 
the separate estate to the satisfaction of the separate debts ; 
and although it was adjudged that a joint creditor might 
prove his claim under a separate commission, yet he could not 
receive any dividend therefrom, until the amount of his dis- 
tribution in the joint fund could be ascertained, and the claims 
of the separate creditors satisfied. And the opinion of the 
Lord Chancellor, in this case, puts an end to the assertion, 
which has been sometimes made, that this rule was peculiar to 
proceedings in bankruptcy. Touching this, he said : " If it 
stands as a rule of law, we must consider, what I have always 
understood to be settled by a vast variety of cases, not only in 
bankruptcy, but upon general equity, that the joint estate is ap- 
\ plicable to partnership debts, and the separate estate to the 

I separate debts." Again, in speaking of the inconvenience of 

I Lord Thurlow's rule, he said, " What I order here to-day, sit- 

! ting in bankruptcy, I shall forbid to-morrow, sitting in chan- 

I eery ; for it is quite of course to stop the dividend on a bill 

filed. The plain rule of distribution is that each estate shall 
bear its own debts. The equity is so plain, that it is of course 
upon a bill filed." 

Lord Eldon, with some characteristic doubts and misgivings, 
; consistently followed this rule of his immediate predecessor : 

■ Chiswell V. Gray, 9 Ves. 126 ; Dutton v. Morrison, 17 Ves. 207. 
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And it has ever since remained the Settled law of England, 
applicable, not simply to proceedings in bankruptcy, but as a 
general rule of equity, in tlie distribution of the assets of in- 
solvents. 

The supposition that this rule arose from any provision of 
the statutes concerning bankruptcy, in England, is a mistake ; 
it was long and well settled as a lule of equity, before any 
statute was enacted touching this subject. It does not appear 
to have been sanctioned by any positive enactment until the 
statute of 6 Geo. IV, c. 16, § 16. 

It is not a little remarkable that this rule of equity, so long 
settled and acted on in England, should have encountered so 
much opposition as it has in the Courts of the several States in 
this country. 

In Pennsylvania the rule was discarded, by a majority of 
the Court, in the case of Bell v. Newman, 5 Serg. & R. 78, de- 
cided in 1819. And the rule adopted in that case was that 
where a surviving partner dies indebted to partnership and 
also to individual creditors, and leaving joint assets and also 
separate assets, the separate creditors should receive as much 
out of the separate property as the joint creditors could receive 
from the separate portion or share of such partner in the joint 
property ; and that, then, the balance of the separate property 
should be divided pro rata among both classes of creditors. 
This was placed partly on the ground of equity, and partly on 
the ground of a statute directing equality of distribution of 
the assets of deceased persons. Judge Gibson, however, dis- 
sented, insisting forcibly on the rule adopted in England, as a 
general principle founded in equity. 

And it has been insisted that this case did not strictly fall 
within the application of the principle, inasmuch as the estate 
to be distributed in that case, was the estate of a surviving 
partner, against which the claims of the joint creditors were 
as purely legal as those of the separate creditors. And Chief 
Justice TiLGHMAN remarked, in the opinion of the case, that 
" no rule was intended to be laid down which may affect cases 
differently circumstanced." 
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The case of Sperry's Estate, 1 Ashmead, did not directly 
affect the question, inasmuch as it came fully within the ex- 
ception, that where there is no joint fund, and no solvent part- 
ner, the separate and joint creditors should be paid ratably 
out of the separate estate. The question was again brought 
to the attention of the Court in that State, in Walker v. Eyth, 
25 Pa. St. 216, where the Court express the opinion that it 
is a rule of equity " that, where there are partnership and sep- 
arate creditors, each estate should be applied exclusively to 
the payment of its own creditors, the joint estate to the joint 
creditors, and the separate estate to the separate creditors." 
But the question was not directly decided, the decision of the 
!'case being put upon another ground. So that the general 
principle, in a case proper for its application, is said to remain 
still an open question in Pennsylvania: 1 Amer. Leading 
Cases, 483. 

In Virginia the question was presented in 1848, in the case 
of Morris's Adm'r v. Morris's Adm'r, 4 Grattan Rep. 293, and 
was elaborately discussed on both sides, but the Court was 
equally divided on the question of the adoption of the rule as 
a general rule of equity, and the decision of the case was put 
on other grounds. 

In New Jersey, in the case of Wisham v. Lippincott, 1 Stock- 
ton's Ch. Rep. 353, the rule was doubted as a general principle 
of equity, although not decided. 

In Vermont, in the case of Bard well v. Perry et al., 19 
Verm. Rep. 292, the rule was discarded as a principle of 
equity, with this qualification, that the separate creditors 
could require, in equity, that the joint creditors should first 
exhaust the partnership funds, before coming in with the sep- 
arate creditors of a partner for a pro rata distribution out of 
his separate estate. 

It does not appear that the doctrine of the English Courts 
on this subject was ever adopted as a rule of equity by the 
Courts in Massachusetts ; but it is said that a statute was 
enacted in that State, in 1838, providing, as a rule for the disr 
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tribution of insolvents' estates, that the net proceeds of the 
separate estate shall go to the separate creditors, and that of 
the partnership estate to the joint creditors. 

The rule appears to have been discarded in Connecticut, in 
the case of Camp v. Grant d al., 21 Conn. Rep. 41 ; and also 
in Mississippi, in the case of Dahlgran, Adm'r, v. Duncan, 7 
Sm. & Mars. Rep. 280 ; but adopted in Alabama in Bridge v. 
McCullough, 27 Ala. Rep. 661. 

In New York it has been adjudged that " the rule of equity 
was uniform and stringent, that the partnership property of a 
firm shall all be applied to the partnership debts to the exclu- 
sion of the creditors of the individual members of the firm ; 
and that the creditors of the latter are to be first paid out of 
the separate effects of their debtor, before the partnership 
creditors can claim anything therefrom :" Jackson v. Cornell, 
1 Sandf. Ch. 348. The history of the English rule was some- 
what reviewed by Chancellor Kent, in Murray v. Murray, 5 
John. Ch. Rep. 60, and, upon full consideration, adopted as a 
rule of equity, by Chancellor Walworth, in Wilder v. Keeler, 
3 Paige, 517 ; Payne v. Matthews, 6 Paige, 19 ; Hutchinson v. 
Smith, 7 lb. 26. 

The same doctrine was adopted by Chancellor Desaussuee, 
in South Carolina, as early as 1811, in Woddrop v. Ward, 3 
Des. Eq. Rep. 203 ; and also by the Supreme Court of New 
Hampshire, in Jarvis v. Brooks, 3 Foster Rep. 136. 

The subject was very fully reviewed in the Court of Appeals 
of Maryland, in McCulloh v. Dashiell's Adm'r, 1 Harr. & Gill, 
96, wherein, it was settled in that State that in equity the in- 
dividual creditors of a partner were entitled to a preference 
over the joint creditors in the distribution of the separate 
estate of their debtor. 

And the same doctrine was settled by the Supreme Court 
of the United States, on full consideration, in Murrill et al. v. 
Neill et al, 8 How. 414. 

It has been laid down generally by the elementary writers, 
both in' England and in this country, as a settled rule of 
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equity. Story, in Ms work on Partnership, ch. 15, §§ 365 
and 366, says : 

"This principle of equity jurisprudence, that the joint creditors shall he 
entitled to a priority of payment out of the joint effects, and the separate 
creditors to a liice priority out of the separate effects, before the other class 
of creditors shall be entitled to any portion of the surplus, is not, perhaps, 
under all its aspects, so purely artificial, as it has sometimes been suggested 
to be; at least, it has been often relied upon, as the dictate of natural 
justice." 

It is true, the same author, in § 377, of his same work, 
qualifies this opinion as follows : 

"'This rule, although now firmly established,' 'stands as much, if not 
more, upon the general ground of authority, and the maxim, stare deems, than 
upon the ground of any equitable reasoning,' and further, that 'After the 
repeated doubts which have been expressed upon the subject by the most 
eminent Judges, it is not, perhaps, too much to say that it rests on a founda- 
tion as questionable and as unsatisfactory as any rule in the whole system 
of our jurisprudence.' " 

And he adds : 

" Such as it is, however, it is for the public repose that it should be left un- 
disturbed, as it may not he easy to substitute any other rule, which would uni- 
formly work with perfect equality and equity in the mass of intricate transac- 
tions connected with commercial operations." 

Kent, in his Commentaries, 3 vol., 65, says : 

" The joint creditors have the primary claim upon the joint fund in the 
distribution of the assets of bankrupts or insolvent partners, and the partner- 
shiip debts are to be settled before any division of the funds takes place. So 
far as the partnership property has been acquired by means of partnership 
debts, those debts have, in equity, a priority of claim to be discharged ; and 
the separate creditors are only entitled in equity to seek payment from the 
surplus of the joint fund after satisfaction of the joint debts. The equity of 
the rule, on the other hand, equally requires thai the joints creditors should only look 
to the surplus of the separate estates of the partners, after payment of the separate 
debts. It was a principle of the Eoman law, and it has been acknowledged 
iri the equity jurisprudence of Spain, England, and the United States, that 
partnership debts must be paid out of the partnership estate, and private 
and separate debts out of the private and separate estate of the individual 
partner. If the partnership creditors cannot obtain payment out of the 
partnership estate, they cannot in equity resort to the private and separate 
estate, until private and separate creditors are satisfied ; nor have the credit- 
ors of the individual partners any claim upon the partnership property, 
until all the partnership creditors are satisfied." 

It is argued, however, that this doctrine was overruled in 
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Ohio, in the case of Grosvenor v. Austin, 6 Ohio Rep. 104. 
It is true, that the reasoning of the Court in the, opinion, 
is to that effect; but the case decided falls within one 
of the acknowledged exceptions to the rule. Where the 
partnership has become insolvent, and there are no part- 
nership assets for distribution, and no living solvent part- 
ner, it has been uniformly conceded that the principle of 
the rule does not apply. The case of Grosvenor v. Austin 
was a bill in equity by the creditors of the firm of Seymour 
Austin & Calvin Austin, for a distributive share with the 
individual creditors of Seymour Austin out of the assets of his 
separate estate in the hands of his administrator. There were 
no partnership assets, and both parties had died insolvent. 
This was not a case, therefore, for the application of the prin- 
ciple under consideration. And Judge Lane, in delivering 
the opinion, says, as to this rule : " This Court are of opinion, 
that if any such rule exist, it must have been of frequent 
application, and thus have become familiar to the profession. 
Yet no case is found in the books, except the one in 9 Vesey, 
and the South Carolina case, that touches such a doctrine, 
unless cases founded on the statutes of bankruptcy. A claim 
so novel, in a case necessarily of such common occurrence, 
must be listened to with caution amounting to jealousy," etc. 
Touching the subject of this obiter opinion, the following re- 
marks of the Supreme Court of the United States, in Murrill 
V. Neill, are in point : 

" The rule in equity governing the administration of in- 
solvent partnerships is one of familiar acceptation and prac- 
tice ; it is one which will be found to have been in practice in 
this country from the beginning of our judicial history, and 
to have been generally, if not universally, received. This rule, 
with one or two eccentric variations in the English practice 
which may be noted hereafter, is believed to be identical with 
that prevailing in England, and is this: that partnership 
creditors shall, in the first instance, be satisfied from the part- 
nership estate ; and separate or private creditors of the indi- 
vidual partners from the separate and private estate of the 
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partners with whom they have made private and individual 
contracts ; and that the private and individual property of the 
partners shall not be applied in extinguishment of partnership 
debts, until the separate and individual creditors of the respect- 
ive partners shall be paid. The reason and foundation of 
this rule, or its equality and fairness, the Court is not called 
on to justify. Were these less obvious than they are, it were 
enough to show the early adoption and general prevalence of 
this rule, to stay the hand of innovation at this day ; at least, 
under any motive less strong than the most urgent propriety." 

It has been argued that the statute in this State, relative 
to the equal distribution of the estates of deceased persons, and 
also the statute providing that all assignments of property in 
contemplation of insolvency, giving preferences to creditors, 
had established, in this State, a policy inconsistent with the 
rule in question. These statutes were certainly never intended 
to have such an effect. The equality required by them is 
subordinate to the settled equities and priorities of different 
grades and classes of creditors. It was manifestly not the de- 
sign of these statutes to change the nature of partnership con- 
tracts, and abrogate the preference of partnership creditors in 
the distribution of the partnership assets. And as this was 
not done, the rule of equality adopted in equity, requires the 
corresponding preference to be given to the individual credit- 
ors of each partner in his separate estate. 

The remaining matter for determination, in this case, in- 
volves the inquiry, whether, in case of an indebtedness for 
money lent to the partnership by a partner who afterward 
becomes insolvent, the separate creditors of the latter shall be 
entitled therefor to a, prorata distribution with the partnership 
creditors, out of the joint fund. It is claimed that the liability 
of the firm to a partner for money loaned is a partnership 
debt, .and that the individual creditors of that partner are, in 
equity, entitled to an equal distribution therefor, out of the 
partnership property. On the other hand, it is claimed that 
as each partner is individually liable for the debts of the firm, 
and as no partner can be allowed to participate with his own 
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creditors in the distribution of a fund, the separate creditors 
of a partner, as they can only claim through the rights of 
their debtor, cannot be allowed such participation with the 
joint creditors. 

It was at one time held to be the law, on the authority of 
adjudications by Lord Talbot and Lord Hardwicke that if a 
partner has loaned money to the partnership, or the partner- 
ship has loaned money to the separate estate of one of the 
partners, according to the equitable rule of distribution of the 
assets after insolvency, in the former case, the separate credit- 
ors of the partner would be entitled to an equal share out of 
the joint assets to the extent of the debt created for the money 
lent; and that, in the latter case, the partnership creditors 
would be entitled to payment to the same extent, out of the 
individual estate of the partner : Ex parte Hunter, 1 Atk. 223 ; 
Story on Part., § 390. But this doctrine has long since been 
overruled ; and the contrary appears now to be well settled. 
In Ex parte Lodge, 1 Ves. Jr. 166, Lord Thuklow held that 
the assignees on behalf of the joint estate could not be entitled 
to distribution out of the separate estate of Lodge, for money 
which he had abstracted from the partnership, unless he had 
taken it with a fraudulent intent to augment his separate 
estate. And in Ex parte Harris, 2 Ves. and Beam. R. 210, 
212, Lord Eldon said : " There has long been an end of the 
law which prevailed in the time of Lord Hardwicke, whose 
opinion appears to have been that if the joint estate lent 
money to the separate estate of one partner, or if one partner 
lent to the joint estate, proof might be made by the one or the 
other, in each case. That has been put an end to, among 
other , principles, upon this certainly, that a partner cannot 
come in competition with separate creditors of his own, nor as 
to the joint estate with the joint creditors. The consequence 
is, that if one partner lends £1,000 to the partnership, and 
they become insolvent in a week, he cannot be a creditor of 
the partnership, though the money was supplied to the joint 
estate ; so, if the partnership lends to an individual partner, 
there can be no proof for the joint against the separate estate ; 
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that is, in each case no proof to affect the creditors, though the 
individual partners may certainly have the right against each 
other." 

This doctrine proceeds upon the principle that, in the dis- 
tribution of the assets of insolvents, the equities of the cred- 
itors, whether joint or separate, must be worked out through 
the medium of the partners ; that creditors can only step into 
the shoes of their immediate debtors in reaching their effects 
where there are conflicting claims ; and that, inasmuch as an 
individual partner could not himself come in and compete 
with the partnership creditors, who are in fact his own cred- 
itors, in the distribution of the fund, and thereby prejudice 
those who were not only creditors of the partnership but also 
of himself ; therefore the separate creditors of a partner could 
not enforce any claim to a distributive share of the joint effects 
against the partnership creditors, which could not have been 
enforced by the partner himself for his own benefit : Story on 
Partnership, § 390. The rule, however, that these several 
funds are to be thus administered as they stood at the time of 
the insolvency, is to be received with this important limita- 
tion, that it does not apply in case, either where the effects 
obtained, creating the debt, were taken from the separate estate 
to augment the joint estate, or from the joint estate to augment 
the separate estate, fraudulently, or under circumstances from 
which fraud may be inferred, or under which it would be im- 
plied. 

In the case before us, however, it is not pretended that the 
firm obtained the borrowed money from Murray improperly. 
The separate creditors of Murray, thferefore, are not, on account 
of this claim for money lent by Murray to the firm, entitled to 
participate with the partnership creditors in the distribution 
of the joint effects. 

Judgment of the Common Pleas reversed ; and ordered that 
the separate effects of Peter Murray be distributed pro rata 
first among his individual creditors, before any application 
thereof be made to the payment of the partnership debts of 
Dover & Murray ; and that the partnership effects be applied 
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first to the payment of the partnership debts, irrespective of 
the claim of the partner, Peter Murray, for money loaned by 
him to the firm. 

Doggett V. Dell, 108 111. 560 ; Parsons, 383 ; Davis v. Howell, 33 N. J. Eq. 72 ; 
Colwell V. Weybosset Nat. Bank, 16 R. I. 288 ; Peters v. Bain, 133 U. S. 670. 

Creditors have no lien on the partnership property other than any cred- 
itor has against the property of the debtor, except as derived through the 
partnership equity which is a lien each partner has to have the partnership 
assets applied to pay joint debts. The lien arises on an implied contract 
that the assets shall not be used for private purposes and on the doctrine of 
partnership : Edwards v. Remington, 60 Wis. 33 ; Palmer v. Tyler, 15 Minn. 
106; Case v. Beauregard, 99 U. S. 119; Fitzpatrick v. Flannagan, 106 U. S. 
648. 



